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COMMODITY  FUTURES  TRADING 
COMMISSION 
[17  CFRPart4] 

COMMODITY  POOL  OPERATORS 

Proposed  Comprehensive  Scheme  for 
Regulation 

The  Commodity  Futures  Trading  Com¬ 
mission  (“Commission”)  is  proposing  the 
adoption  of  new  regulations  under  the 
Commodity  Exchange  Act,  as  amended 
(“Act”),  7  U.S.C.  1-22  (Supp.  V,  1975), 
to  establish  a  comprehensive  scheme  for 
the  regulation  of  commodity  pool  opera¬ 
tors.^  The  proposed  regulations  would; 
(1)  Define  the  term  “individual  princi¬ 
pal”  of  a  commodity  pool  operator;  (2) 
require  that  a  pool  operator  furnish  a 
written  disclosure  stat^ent  to  prospec¬ 
tive  pool  participants  on  or  before  the 
date  it  solicits,  accepts,  or  receives  fimds 
from  such  prospective  participants;  (3) 
permit  prospective  iX)ol  participants  to 
obtain  the  return  of  funds  contributed 
to  a  pool  upon  demand  made  within  two 
business  days  of  receipt  of  the  required 
disclosure  statement;  (4)  establish  rec¬ 
ord-keeping  requirements  for  pool  op¬ 
erators,  including  the  maintenance  of 
monthly  financial  statements  for  each 
pool  and  a  record  of  the  trading  activi¬ 
ties  of  the  pool  curator  and  its  individ¬ 
ual  principals  for  their  own  account  and 
a  provision  Uiat  pool  participants  have 
immediate  access  to  such  records;  (5) 
establish  reporting  requirements  for  pool 
operators,  including  a  requirement  that 
a  pool  operator  provide  monthly  state¬ 
ments  of  accoimt  to  each  pool  partici¬ 
pant  setting  forth  the  number  of  com¬ 
modity  interests  traded  by  the  pool,  the 
pool  operator  and  its  individual  princi¬ 
pals;  and  (6)  prohibit  pool  operators 
from  advertising  the  results  of  simulated 
or  hypothetical  ccmunodity  accounts  or 
transactions. 

General  Explanation 

Commodity  pool  operators  represent  a 
new  category  of  Commission  registrant, 
subject  to  cMnprdiensive  regulation  un¬ 
der  the  Act  (mly  since  July  18,  1975,  the 
effective  date  of  secticm  205  of  the  Com¬ 
modity  Futures  Trading  Commission  Act 
of  1974  (“CPTC  Act”).  Pub.  L.  93-463,  88 
Stat.  1389,  1397.  The  CFTC  Act  exten¬ 
sively  amended  the  Act,  adding  to  it, 
among  other  things,  a  definiticm  of  the 
term  “commodity  pool  operator”  and  a 
requirement  that  commodilgr  pool  opera¬ 
tors  register  with  the  Commission.*  As 


^The  term  '‘commodity  pool  operator”  ia 
defined  in  7  U.S.C.  2  as;  "any  person  engaged 
In  a  business  wbicb  is  of  the  nature  of  an  in¬ 
vestment  trust,  syndicate,  or  simUar  fmmx  of 
enterprise,  and  who,  in  connection  th««wlth, 
aoUcits,  acc^ts,  or  receives  from  others, 
funds,  securitlee,  or  property,  either  directly 
or  through  capital  contributions,  the  sale  of 
stock  or  other  forms  of  securities,  mr  other¬ 
wise,  for  the  purpose  of  trading  in  any  com¬ 
modity  for  future  d^ivery  cm  or  subject  to 
the  rules  of  any  contract  market,  but  does 
not  include  such  powons  not  within  the  in¬ 
tent  at  this  deOnltton  as  the  Oommission  may 
specify  by  role  or  regulation  or  by  order." 

*  7  U.S.C.  2  and  6m. 
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amended  by  the  CFTC  Act,  the  Act  also 
requires  that  a  pool  operator  “maintain 
bo(^  and  records  and  file  such  reports 
in  such  form  and  manner  as  may  be  pre¬ 
scribed  by  the  Commission;  *”  furnish 
the  Commission,  upon  its  request,  with 
the  name  and  address  of  each  pool  par¬ 
ticipant  and  samples  of  all  literature  or 
advice  distributed  to  any  pool  participant 
or  to  any  prospective  participant;  *  dis¬ 
close  to  participants  the  futures  market 
positions  of  the  “individual  principals” 
of  the  pool  operator;  *  and  regularly  fur¬ 
nish  pool  participants  with  statements  of 
accoimt  that  are  “in  such  form  and  man¬ 
ner  as  may  be  prescribed  by  the  Commis¬ 
sion.*  ”  The  Act  further  provides  that  it  is 
unlawful  for  any  registered  pool  operator 
to  defraud  or  deceive  any  participant  or 
luospective  pool  participant.'  The  Com¬ 
mission’s  current  proposals  would  imple¬ 
ment  these  provisions  of  the  Act  and 
many  of  the  recent  recommendations  of 
the  Commission’s  Advisory  Committee 
on  Commodity  Futures  Trading  Profes¬ 
sionals  (“Advisory  Committee”).* 

One  principle  which  pervades  all  the 
propos^  pool  operator  regulations  and 
which,  therefore,  should  be  discussed  at 
the  outset  is  the  extension  of  the  regula¬ 
tions  to  trading  by  a  commodity  pool  in 
commodity  options  and  leverage  con¬ 
tracts  as  well  as  in  commodity  futures 
contracts.  Section  2(a)(1)  of  the  Act,  7 
U.S.C.  2,  defines  a  commodity  pool 
operator  as  a  person  who.  among  other 
things,  “solicits,  accepts,  or  receives  from 
others,  funds,  securities,  or  property 

•  •  •  for  the  purpose  of  trading  in  any 
commodity  for  future  delivery  <m  or  sub¬ 
ject  to  the  rules  of  any  contract  market. 

•  •  •”  For  purposes  of  the  proposed 
record-keeping  and  reporting  require¬ 
ments  for  pool  operators,  the  Commission 
does  not  believe  that  meaningful  distinc¬ 
tions  can  be  made  between  the  types  of 
commodity  interests  traded  by  the  pool; 
the  rationale  for  regulation  is  the  same. 
Therefore,  pursucmt  to  its  broad  rule- 
making  authority  with  respect  to  trans¬ 
actions  involving  commodity  options 
under  sections  2  (a)  (1)  and  4c  of  the  Act 
and  with  respect  to  leverage  contracts 
imder  section  217  of  the  CFTC  Act  and  its 
rulemaking  authority  imder  sections  8a 
(5)  and  8a(8)  of  the  Act,  the  Commission 
has  proposed  that  trading  by  a  commod¬ 
ity  pool  In  these  commodity  Interests  be 
regulated  in  the  same  manner  as  trading 
in  commodity  futures  contracts.  This  is 
done  by  defining  the  term  “cmnmodlty 
interests”  to  Include  commodity  futures 
c<mtract8,  commodity  coitions  and  lever¬ 
age  contracts. 


•7U.S.C.  6n(4)  (A). 

*Id. 

•7U.8.C.  611(4)  (B). 

•7  UB.C.  6n(6). 

’7UB.C.  60(1). 

*A  summary  of  the  major  recommenda¬ 
tions  of  tbe  Advisory  Committee  Report  is 
set  forth  at  f20.167.  OCH  Cmnm.  Put.  L.  B^. 
(Aug.  20.  1976) .  Tbe  Advisory  Committee  Re¬ 
port  is  set  forth  In  fun  text  in  CCH  Comm. 
Fut.  Ifc  Rep.,  Special  Edition  Ko.  29,  Part  n 
(Aug.  90.  1976). 


Summary  of  Proposed  Regulations 

Commodity  Pool  Operator  Disclosure 
Statement.  The  legislative  history  of  sec¬ 
tion  4n  of  the  Act  that  relates  to  com¬ 
modity  pool  operators  indicates  that  the 
section  was  designed  to  protect  un¬ 
sophisticated  traders  frcxn  undesirable 
managerial  and  trading  practices  of  pool 
operators.*  A  full  disclosure  of  the  mate¬ 
rial  facts  of  the  pool’s  organization  and 
operations,  as  well  as  ot  the  pool  opera¬ 
tor’s  background  and  qualifications,  may 
expose  and  thus  help  to  circumscribe  the 
undesirable  business  practices  of  some 
pool  operators.  Proposed  §  4.2  requires 
that  specified  items  be  disclosed  in  a  writ¬ 
ten  stat^ent  which  is  furnished  to  each 
prospective  pool  participant  before  a  pool 
operator  solicits  the  funds  of  such 
participant,  or,  if  the  po<a  operator  does 
not  solicit  funds,  before  such  pool  opera¬ 
tor  accepts  or  receives  the  funds  of  such 
participant.  The  requlronent  of  furnish¬ 
ing  a  written  disclosure  statement  is 
designed  to  afford  a  prosprotive  partici¬ 
pant  the  opportunity  to  becmne  informed 
of  the  material  facts  regarding  the  pool 
operator,  the  pool  and  trading  In  com¬ 
modity  Interests,  before  investing  funds 
in  the  pool. 

To  assure  that  the  pool  participant  has 
the  opportunity  to  read  and  to  consider 
the  di^losure  statement  before  invest¬ 
ing  funds  in  the  pool,  pr(^>osed  i  4.2(a) 
requires  that  the  po^  operator  return 
any  funds,  securities  or  property  contrib¬ 
ute  by  such  prospective  participant  if 
he  so  demands  within  two  business  days 
of  his  receipt  of  the  statement.  While 
the  proposed  regulatkm  does  not  require 
a  pool  i^ierator  to  obtain  approval  by  the 
Commisslmi  of  the  written  statement 
before  distributing  It  to  prospective  par¬ 
ticipants.  it  does  require  the  pool  opera¬ 
tor  to  file  a  (XHiy  of  the  written  state¬ 
ment  with  the  Ck)mmlasl(Hi  within  sev¬ 
en  (7)  days  of  the  date  it  commences 
dlstributiim  of  the  statement  to  prospec¬ 
tive  pool  participants. 

Proposed  i  4.2(b)  sets  forth  the  spe¬ 
cific  information  which  must  be  Included 
in  the  disclosure  statement.  Some  of  the 
more  significant  disclosures  are; 

(1)  The  background  and  experience  of  the 
pool  operator  and  Its  Individual  principals 
In  commoditlea  uid  other  buslneaB  matters; 

(2)  Certain  Informatlmi  about  the  pool. 
Including  trading  objectives,  trading  strat¬ 
egies,  amount  of  assets  that  win  be  com¬ 
mitted  as  margin  for  the  trading  of  com¬ 
modity  Interests,  payment  of  dividends  and 


•See,  e.g..  Statement  of  Dr.  Clayton  Teut- 
ter.  Assistant  Secretary  at  Agriculture,  House 
Committee  ooa  Agriculture  Report  on  Com¬ 
modity  Futures  Trading  Commission  Act  of 
1974,  HJt.  RepcM^  No.  93-975,  98d  Congress, 
2d  Sess.,  79  (1974). 

“One  of  the  ways  in  which  uns<9hlstlcated 
traders  have  lost  substantial  amounts  of 
money  was  through  commodity  advisors  and 
commodity  pool  operators.  This  bill  will  pro¬ 
vide  tor  the  registration  of  all  such  persons, 
establish  procedures  under  which  they  would 
be  permitted  to  c^erate  and  specifically 
eliminate  certain  undesirable  practices  which 
have  enticed  unsuq>ectlng  traders  Into  tbe 
markets  with,  far  too  often,  substantial  loss 
of  funds." 
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any  restrictions  on  the  redemption  or  trans¬ 
fer  of  interests  in  the  pool; 

(3)  A  general  description  of  the  nature  of 
trading  In  commodity  Intnests; 

(4)  Past  performance  of  other  i>ools  op¬ 
erated  by  the  pool  operator  and  other  ac¬ 
counts  controlled  by  the  pool  operator; 

(5)  An  explanation  of  all  fees  and  expenses 
which  may  be  incurred  by  the  pool; 

(6)  'nie  background  and  experience  of 
each  commodity  trading  advisor  with  which 
the  pool  Intends  to  maintain  an  advisory 
services  contract; 

(7)  An  explanation  of  any  business,  ar- 
.rangement  between  the  pool  operator,  any 
individual  {H’incipel  thereof  or  the  txading 
advlsOT  with  which  the  pocd  maintains  an 
advisory  services  contract  and  any  futures 
commission  merchant  which  may  carry  the 
pool’s  acooimt; 

(8)  The  extent  to  which  the  pool  operator 
or  any  individual  principal  thereof  trades 
or  Intends  to  trade  for  its  own  account; 

(8)  Ihe  nature  of  any  actual  or  potential 
conflict  of  Interest  between  the  pool  and  the 
pool  opwator,  any  individual  principal  there¬ 
of  or  any  trading  advisor  with  which  the  pool 
maintains  an  advisory  services  contract; 

(10)  The  extent,  if  any,  of  participants' 
liability  In  excess  of  funds  contributed; 

(11)  Any  material  civil  or  criminal  pro¬ 
ceedings  against  the  pool  operator  mr  any 
individual  principal  thereof. 

A  profile  of  pool  operators  recently 
compiled  by  the  Commission’s  Division 
of  Trading  and  Markets  fnmi  informa¬ 
tion  contained  in  applications  for  regis¬ 
tration  as  pool  operators  reveals  an 
array  of  trading  policies  and  methods  of 
compensation  employed  by  pool  opera¬ 
tors,  as  well  as  a  wide  diversity  in  the 
organizational  forms  and  the  amount  of 
bassets  of  pool  entities.  In  view  of  the 
'widespread  differences  amcmg  pool  op¬ 
erators  with  respect  to  their  managerial 
and  trading  practices,  the  disclosures 
required  under  propo^  S  4.2(b)  are 
critical  if  prospective  pool  participants 
are  to  make  Informed  Investment  deci¬ 
sions. 

Commodity  trading  is  a  complex  field, 
requiring  substantial  skill  and  knowl¬ 
edge.  A  knowledge  of  the  backgroimd  and 
experience  of  a  pool  operator,  its  individ¬ 
ual  principals  and  any  trading  advisor 
with  which  the  pool  intends  to  maintain 
an  advisory  services  contract  appears 
essential  to  a  meaningful  evaluation  of 
the  services  offered  by  those  persons.  In 
most  Instances  in  which  the  relationship 
between  a  commodity  trading  advisor 
and  a  pool  is  such  that  the  advisor  may 
be  able  to  exercise  immediate  control, 
either  directly  or  indirectly,  over  the 
trading  decisions  made  by  or  for  the  pool, 
that  relationship  is  evidenced  by  a  con¬ 
tract  or  less  formal  agreement  calling 
for  the  trading  advisor  to  render  advice 
to  the  pool  or  the  pool  operator  on  a  reg¬ 
ular  or  continuing  basis  or  to  actually 
manage  the  account  of  the  pool.  The 
term  “advisory  services  contract”  is  used 
throughout  the  proposed  rules  to  describe 
such  contracts  or  agreements  and  is  de¬ 
fined  in  paragraph  (d)  of  proposed  §  4.1 
as  any  contract  or  other  agreement 
whereby  a  commodity  trading  advisor 
agrees: 

(i)  To  advise  another  person  on  a 
regular  or  continuing  basis  as  to  the  ad¬ 
visability  of  engaging  in  any  transaction 


in  a  commodity  Interest  or  the  holding 
of  a  market  position  in  any  Cfunmodity 
interest  other  than  throue^  the  use  oi  a 
market  letter,  or  other  publication  of 
wide-spread  distribution;  or 

(ii)  To  manage  any  commodity  inter¬ 
est  account  for  any  other  person. 

Each  pool  operator  is  required  \mder 
proposed  §  4.2(b)  to  disclose  specified 
information  regarding  any  commodity 
trading  advisor  who  will  maintain  an  ad¬ 
visory  services  contract  with  a  pool,  in¬ 
cluding,  among  other  things,  the  advi¬ 
sor’s  backgroimd  and  experience,  past 
account  performance,  any  afBUatlon  or 
other  business  arrangement  with  the 
commodity  pool  operator  or  its  individual 
principals  or  a  futures  commission  mer¬ 
chant  who  may  carry  the  pool’s  accoxmt, 
and  the  terms  and  conditions  of  any 
contract  between  the  pool  or  pool  oper¬ 
ator  and  such  trading  advisor.  The  re¬ 
quirement  that  all  fees  that  may  be  in¬ 
curred  for  managerial  or  advisory  serv¬ 
ices  be  disclosed  is  similiarly  designed  to 
afford  prospective  pool  participants  the 
information  necessary  in  order  to  assess 
costs  and  possibilities  of  returns,  and 
thus  to  evaluate  the  services  offered  by 
the  pool  operator  and  any  trading  advisor 
with  which  the  pool  intends  to  maintain 
an  advisory  services  contract. 

The  proposed  regulation  also  requires 
the  disclosure  of  the  performance  of  each 
account  managed  by  and  each  pool  oper¬ 
ated  by  the  pool  operator  in  terms  of  the 
percentage  of  return  on  an  Investment 
in  such  accoimt  or  ix)ol  for  the  year  pre¬ 
ceding  the  date  on  which  the  written 
disclosure  statement  is  first  distributed 
to  a  prospective  pool  participant.  The 
Commission  recognizes  that  this  require¬ 
ment  may  impose  substantial  burdens 
on  certain  pool  operators.  Because  no 
requirement  now  exists  to  maintain  such 
performance  records  and  because  such 
information  may  be  more  accessible  to 
the  futures  c(»nmission  merchants  carry¬ 
ing  such  accounts,  the  effective  date  of 
any  requirement  for  pool  operators  to 
disclose  past  accoimt  performance  might 
be  structured  to  permit  them  to  comply 
with  such  a  requirement  by  keeping  such 
performance  records  from  the  date  these 
proposed  regulations  are  adopted.  The 
Commission  requests  comments  with  re¬ 
gard  to  the  degree  of  Inquiry  which  a 
pool  operator  might  be  requir^  to  make 
in  order  to  compile  such  performance 
records  and  whether  such  disclosures  of 
performance  should  take  on  a  prescribed 
format  or  should  Include  certain  specified 
information  in  addition  to  percentage  of 
return  on  investment. 

Disclosure  of  any  business  arrange¬ 
ment  between  a  pool  operator  or  the  indi¬ 
vidual  principals  thereof  and  any  futures 
commission  merchant  canning  the  pool’s 
account  permits  a  prospective  participant 
to  judge  whether  the  pool  operator  or 
its  individual  principals  may  benefit, 
directly  or  indirectly,  from  the  brokerage 
commissions  derived  from  the  trading  of 
the  pool’s  funds.  If  the  pool  curator  or 
an  individual  principal  will  receive  any 
share  of  such  brokerage  commlssi<ms  or 
will  otherwise  benefit  from  the  mainte¬ 
nance  of  the  pool’s  account  with  a  futures 


commission  merchant,  the  possibility  ex¬ 
ists  that  the  po(d  operator  or  individual 
principal  may  encourage,  or  may  fail  to 
monitor,  the  Issuance  of  trading  recom- 
mendatlmis  which  generate  excessive 
commissions.  The  Commission  believes 
that  prospective  pool  participants  should 
be  made  aware  of  any  affiliation  or  finan¬ 
cial  arrangement  between  the  pool  oi>- 
erator  or  its  individual  principals  and 
any  futures  cwnmission  merchant  carry¬ 
ing  the  pool’s  account. 

The  Commission  believes  that  the  dis¬ 
closure  of  the  extent  to  which  the  pool 
operator  or  its  individual  principals  en¬ 
gage  in  or  int^d  to  engage  in  trading 
activities  on  their  own  behalf  would  alert 
prospective  pool  participants  to  the  pos¬ 
sibility  that  the  relationship  between  the 
pool  operator  and  pool  participants  is 
subject  to  the  abuses  which  may  accom¬ 
pany  this  tsrpe  of  dual  trading.  This  re¬ 
quirement  also  augments  the  regulatory 
scheme  embodied  in  the  record-keeping 
and  reporting  requirements  set  forth  in 
secti<m  4n(4)  of  the  Act  and  proposed 
§§  4.4  and  4.5.  Such  disclosure  would  also 
alert  the  prospective  pool  participants  to 
the  significance  of  the  record-keeping 
and  reporting  requirements  set  forth  in 
proposed  SS  4.4  and  4.5  for  pool  operators 
and  individual  principals  who  trade  for 
their  own  accoimt. 

The  Commissicm  believes  that  a  pro¬ 
spective  pool  participant  should  be  in¬ 
formed  about  certain  principal  elements 
of  trading  commodity  Interests  before  in¬ 
vesting  funds  in  a  pool  engaged  in  such 
trading.  The  proposed  regulation  re¬ 
quires  that  the  leverage  and  risk  of  loss 
inherent  in  the  trading  of  commodity 
interests,  as  well  as  such  features  of  com¬ 
modity  futures  trading  as  initial  and 
maintenance  margin,  speculative  trading 
and  position  limits  and  dally  price 
fluctuation  limits,  be  described  in  the 
written  disclosure  statem^t. 

Proposed  §  4.2(c)  requires  that  the 
written  disclosure  statement  furnished  to 
prospective  pool  participants  state  prom¬ 
inently  on  the  first  page  in  bold-face 
type  that  (1)  the  pool  operator  must  fur¬ 
nish  such  written  disclosure  statement 
to  a  prosp>ective  pool  participant  on  or 
before  the  date  the  pool  operator  solicits, 
accepts  or  receives  the  funds,  securities 
or  property  of  such  prospective  par¬ 
ticipant,  (2)  a  prospective  participant 
may  danand  the  return  of  such  funds, 
securities  or  property  within  two  busi¬ 
ness  days  of  his  receipt  of  the  written 
disclosure  statement  and  (3)  the  Com¬ 
modity  Futures  Trading  Commission  has 
not  reviewed  or  passed  upon  the  accuracy 
or  adequacy  of  the  written  disclosure 
statement.  It  is  Intended  that  the  em¬ 
phasis  placed  upon  those  provisions  of 
the  proposed  regulations  which  must  be 
accepted  in  bold-face  type  on  the  first 
page  of  the  disclosure  statement  will 
clearly  inform  the  prospective  partici¬ 
pant  of  the  significance  of  the  written 
disclosure  statement  and  encourage  pro¬ 
spective  partlcipcmts  to  carefully  con¬ 
sider  the  stat^^t  before  investing 
funds  in  a  pooL  The  lack  of  review  or 
approval  of  the  disclosure  statement  by 
the  Commission  is  also  made  clear  to 
prosp>ective  pool  participants. 
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Proposed  |§  4^(d)  requires  a  po(d  op¬ 
erator  to  ewrect  promptly  any  Inaccu¬ 
rate  material  Informatlmi  emitalned  ta 
the  dlsclosiue  statement  of  which  It 
knows  or  has  reason  to  know  before  the 
commencement  of  trading  by  the  pooL 
Since  the  inaccurate  material  inform¬ 
ation  subsequently  corrected  by  the  pool 
operator  may  have  constituted  a  mate¬ 
rial  fact  upon  which  the  prospective 
pool  participant  relied  in  his  intial  in¬ 
vestment  decision,  the  pool  operator  is 
required  to  return  the  funds  of  any  pro¬ 
spective  participant  if  such  participant  so 
demands  within  two  business  days  of  his 
receipt  of  the  amended  disclosure  state¬ 
ment.  The  Commission  is  also  consider¬ 
ing  tlie  adoption  of  a  rule  which  would 
require  a  pool  operator  to  inform  a  pool 
participant  of  any  material  changes 
which  have  occurred  after  trading  is 
commenced  by  a  pool  in  the  information 
provided  in  the  disclosure  statement  re¬ 
quired  imder  proposed  §  4.2. 

Proposed  S  4.2(e)  provides  that  a  com¬ 
munity  pool  operator  is  not  relieved  of 
any  other  requirement  under  the  Act 
and  the  regulations  thereunder  by  com¬ 
plying  with  the  requirements  of  §  4.2. 
For  example,  the  furnishing  of  a  written 
disclosure  statement  to  prospective  pool 
participants  pursuant  to  §  4.2  would  not 
relieve  a  commodity  pool  operator  from 
any  obligation  under  section  4o  of  the 
Act,  7  U.S.C,  6o,  to  refrain  from: 

(1)  Employing  any  device,  scheme,  or 
artifice  to  defraud  any  client  or  partici¬ 
pant  or  prospective  client  or  participant; 
or 

(2)  Engaging  in  any  tranactlon,  prac¬ 
tice,  or  course  of  business  which  oper¬ 
ates  as  a  fraud  or  deceit  upon  any  client 
or  participant  or  prospective  client  or 
participant. 

Treatment  of  Pool  Participants’ 
Funds.  A  principal  recommendation  of 
the  Advisory  Committee  for  the  regula¬ 
tion  of  pool  operators  concerned  the 
treatment  of  pool  funds  by  pool  opera¬ 
tors; 

Just  as  FCM's  must  separately  accoimt  for 
customers’  funds  (and  ottier  property)  and 
refrain  from  commingling  them  with  FCM 
funds,  pool  operators  should  be  required  to 
give  similar  treatment  to  the  funds  received 
by  the  operator  from  pool  participants,  and 
to  the  funds  accruing  to  the  pool  as  the  re¬ 
sult  of  trades  and  other  activities.  Those 
funds  should  be  treated  by  the  operator  as 
belonging  to  the  pool  and  segregated  from 
the  funds  of  the  operator,  except  to  the  ex¬ 
tent  they  are  committed  to  paying  the  op¬ 
erator’s  fees.’* 

Stating  that  the  treatment  of  pool 
funds  by  a  ccmimodity  pool  operator  Is 
especially  critical  “due  to  the  complex¬ 
ities  of  futures  trading  and  the  unso¬ 
phisticated  nature  of  many  pool  partici¬ 
pants,”  the  Advisory  Cmnmittee  Report 
concluded  that  it  is  “vital  that  the  Com¬ 
mission  adopt  and  enforce  rules  requir¬ 
ing  pool  operators  to  deal  properly  with 
the  funds  and  other  assets  belonging  to 
the  po<rt.“” 


»  CCH  Comm.  Fat.  L.  Rep..  Special  Edition 
Mo.  39,  Part  n.  August  30,  1970.  p.  30L 
“Id. 


Proposed  i  4.3  requires  a  po(d  i^rator 
to  separately  account  for  the  funds  of 
poed  participants  and  prohibits  the  com¬ 
mingling  ot  pool  fimds  with  the  asseta 
of  the  pool  operator  or  other  entities. 
The  proposed  regulations  would  not  pro¬ 
hibit  a  pool  (^lerator  from  investing  its 
own  funds  in  a  pool  which  is  operates. 
The  proposed  regulations  would,  how¬ 
ever,  require  that  such  funds  invested 
by  a  pool  operator  be  separately  ac¬ 
counted  for  and  not  be  commingled  with 
other  assets  of  the  pool  operator. 

Record  keeping  by  Commodity  Pool 
Operators.  Section  4n(4)  (A)  of  the  Act, 

7  U.S.C.  6n(4)  (A),  provides  in  pertinent 
part  that  registered  pool  operators  shall 
“maintain  books  and  records  •  *  •  in 
such  form  and  manner  as  may  be  pre¬ 
scribed  by  the  Commission.”  Proposed 
§  4.4  would  implement  this  provision  by 
requiring  each  pool  operator  to  keep  cer¬ 
tain  books  and  records  for  each  pool  it 
operates.  The  required  books  and  records 
include  an  itemized  daily  record  of  each 
commodity  interest  purchased  or  sold 
by  the  pool  and  the  realized  gain  or  loss 
on  each  commodity  interest  purchased  or 
sold  by  the  pool,  a  journal  of  all  receipts 
and  disbursements  of  the  pool  funds  and 
monthly  and  annual  statements  of  fin¬ 
ancial  condition  and  income  (loss)  for 
the  pool,  as  well  as  certain  records  sup¬ 
porting  such  statements.  Additionally,  a 
pool  operator  must  keep  records  of  each 
commodity  interest  purchased  or  sold 
for  the  accounts  of  the  pool  operator  or 
any  individual  principal  thereof.  Pro- 
Ijosed  §  4.4(c)  provides  that  these  re¬ 
quired  records  be  made  available  at  the 
principal  business  office  of  the  pool  op¬ 
erator  to  any  pool  participant  for  in¬ 
spection  and  cc^ying  during  normal 
business  hours  and  that  copies  of  the 
required  records  be  furnished  immedi¬ 
ately  upon  request  to  a  pool  participant. 

A  primary  purpose  of  the  record-keep¬ 
ing  requirements  is  to  enable  p)00l  imrtl- 
cipants  and  the  Commission  to  ascertain 
whether  pool  operators  are  dealing  pro¬ 
perly  with  pool  funds.  It  would  be  dif¬ 
ficult  for  pool  participants  or  the  Com¬ 
mission  to  make  this  determination  im- 
less  the  pool  operator  maintains  the 
books  and  records  specified  hi  the  re¬ 
gulation.  Proposed  S  4.4  is  also  intended 
to  promote  sound  business  practices  and 
the  development  of  internal  controls 
among  pool  operators.  Additionally,  pro¬ 
per  record  keeping  should  serve  as  a 
basis  for  the  timely  and  accurate  report¬ 
ing  of  the  pool’s  operations  to  parti¬ 
cipants  required  under  proposed  §  4.5. 

The  requirement  that  each  commodity 
Interest  purchased  or  sold  for  the  ac¬ 
counts  of  tihe  po(d  curator  or  any  in¬ 
dividual  principal  thereof  be  recorded 
has  several  purposes.  Though  Inspection 
of  these  records  the  Commission  or  po(^ 
p>artlcipants  will  be  able  to  ascertain 
whether  such  persons  may  be  using  their 
knowledge  cd  the  pool’s  orders  in  ef¬ 
fecting  trades  for  their  own  accounts 
(see  the  discussion  of  pr(HX)sed  I  4.5,  in¬ 
fra)  and  whether  the  pool  operator  is 
properly  disclosing  those  trades  under 
proposed  i  4.5,  which  Implemoits  sec¬ 
tion  4n(4)  (B)  of  the  Act.  The  proposed 


regulation  is  designed  to  mintmtate  costs 
of  record  keeping  by  pomltUng  po(H  op¬ 
erators  to  maintain  the  required  records 
of  the  trading  by  the  pools,  the  poed 
operators  themselves  and  their  Indlvldiial 
principals  by  assembling  an  orderly  col¬ 
lection  confirmation  statements 

received  from  the  futures  commission 
merchants  carrying  the  respective  ac¬ 
counts.  The  pool  operator  would  be  re¬ 
quired  to  retain  these  confirmations  for 
the  period  and  in  the  manner  prescribed 
in  §  1.31. 

Proposed  5  4.4(b)  requires  pool  oper¬ 
ators  to  retain  a  c(«jy  of  all  reports, 
literature  or  advice  that  it  distributes  to 
any  pool  participant  or  prospective  pool 
participant  or  that  it  receives  from  any 
commodity  trading  advisor  with  which 
the  pool  maintains  an  advisory  services 
contract.  These  provisions  will  work  in 
the  Act,  which  provides  in  pertinent  part 
that; 

Upon  the  request  of  the  Commission,  a  reg¬ 
istered  •  •  *  commodity  pool  operator  shall 
submit  samples  or  copies  of  all  reports,  let¬ 
ters,  circulars,  memorandums,  publications, 
writings,  or  other  literature  or  advice  dis¬ 
tributed  to  •  •  •  participants  •  •  •  or  pro¬ 
spective  •  *  •  participants. 

Unless  such  copies  are  kept  by  the  pool 
operator,  compliance  with  this  section 
of  the  Act  would  appear  impossible. 

Statements  to  be  Furnished  to  Pool 
Participants.  Section  4n(5)  of  the  Act, 

7  U.S.C.  6n(5),  requires  every  pool  oper¬ 
ator  to  furnish  “regularly"  to  each  par¬ 
ticipant  in  its  pool  operations  “state¬ 
ments  of  account”  that  are  “in  such  form 
and  manner  as  may  be  prescribed  by  the 
Commission”  and  that  include  “complete 
information  as  to  the  current  status  of 
all  trading  accounts”  in  which  a  pool 
participant  has  an  interest.  Section 
4n(4)  (B)  of  the  Act,  7  U.S.C.  6n(4)(B), 
provides  in  pertinent  part  that  “[ulnless 
otherwise  authorized  by  the  Commis¬ 
sion,”  all  pool  operators  must  disclose 
to  their  participants  “all  futures  market 
positions  taken  or  held  by  the  individual 
principals  of  their  organization."  Pro¬ 
posed  §  4.5  relates  to  both  of  these  pro¬ 
visions:  it  prescribes  the  form  and  man¬ 
ner  in  which  the  statements  of  account 
must  be  furnished  and  it  establishes  a 
procedure,  in  furtherance  of  section 
4n(4)  (B) ,  for  the  disclosure  of  commod¬ 
ity  positions  taken  or  held  by  pool  opera¬ 
tors  and  their  individual  principals. 

Proposed  §  4.5  requires  pool  operators 
to  furnish  pool  participants  with  two 
t3q>es  of  statements.  The  first  is  a 
statement  showing,  among  other  things, 
the  net  asset  value  of  one  imit  of  par¬ 
ticipation  in  the  pool  at  the  end  of  the 
monthly  period  and  the  total  net  asset 
value  of  all  such  units  held  by  the  pool 
participant.  The  monthly  statement 
must  also  show  the  number  of  each  type 
of  commodity  interest  purchased  and  the 
number  of  each  type  of  commodity  In¬ 
terest  sold,  by  the  p^,  pool  operator  and 
its  izMllvldiud  principals  during  the 
monthly  period;  and  the  number  of  each 
t3T)e  of  cennmo^ty  interest  held,  by  the 
pool,  the  po(d  (^)erator  and  its  individual 
prlncli^  at  the  beginning  and  at  the 
end  of  the  monthly  period.  The  number 
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of  each  type  of  commodity  interest  pur¬ 
chased,  sold  or  held  by  the  pool,  pool  op¬ 
erator  and  its  individual  principals  must 
be  itemized  in  each  Instance  by  respec¬ 
tive  delivery  month,  or  expiration  date. 
In  addition,  the  monthly  statement  must 
show  certain  material  changes  in  the 
operation  of  the  pool,  including  any 
change  of  commodity  trading  advisor 
with  which  the  pool  maintains  an  ad- 
vistory  services  contract,  any  material 
changes  in  trading  policies,  and  any  fi¬ 
nancial  transactions  between  the  pool 
and  the  pool  operator  or  its  individual 
principals.  The  second  required  state¬ 
ment  is  an  annual  financial  statement 
including,  among  other  things,  a  State¬ 
ment  of  Financial  Condition,  Statements 
of  Income  (Loss) ,  Changes  in  Financial 
Position,  “  and  Changes  in  Ownership 
Equity.  The  monthly  statement  must  be 
fumi^ed  to  participants  within  fifteen 
(15)  days  of  ^e  last  day  included  in  the 
monthly  report.  The  annual  statement 
must  be  furnished  to  participants  and 
to  the  Commission  within  sixty  (60)  days 
of  the  last  day  included  in  the  annual 
statement. 

As  noted  above,  proposed  §  4.5(a)  re¬ 
quires  disclosure  of  the  number  of  com¬ 
modity  interests  purchased,  sold  or  held 
for  the  accounts  of  the  pool  in  each  com¬ 
modity.  The  regulation  is  designed  to  in¬ 
form  pool  participants  in  summary 
fashion  of  the  volume  of  trading  in  each 
commodity,  and  would  permit  a  com¬ 
parison  of  the  pool’s  trading  with  any 
trading  conduct^  by  the  pool  operator 
or  its  individual  principals.  For  example, 
since  the  same  type  of  disclosure  is  re¬ 
quired  under  proposed  §  4.5(a)  of  the 
trading  conducted  by  the  pool  operator 
or  its  individual  principals,  a  pool  par¬ 
ticipant  could  readily  identify  those  com- 
mo^ties  in  which  trading  on  behalf  of 
the  pool  overlapped  with,  or  ran  contrary 
to,  trading  for  the  accounts  of  the  pool 
operator  and  its  individual  principals. 
Furthermore,  disclosure  of  the  number  of 
commodity  interests  traded  would  indi¬ 
cate,  in  summary  fashion,  the  respective 
volume  of  trading  in  those  accounts  and, 
therefore,  may  in  some  instances  indi¬ 
cate  excessive  trading  of  the  pool’s  ac- 
coimt.  If  the  pool  participant,  from  his 
review  of  the  information  revealed  oa 
the  monthly  report,  desires  more  detailed 
information  with  respect  to  the  pur¬ 
chase,  sale  or  holdings  of  commodity  in¬ 
terests  by  the  pool,  the  pool  <^rator  or 
Its  individual  principals,  he  could,  pin*- 
suant  to  proposed  §  4.4(c) .  obtain  that 
information  from  the  pool  (H>erator 
Immediately  upon  request. 

The  full  disclosure  of  market  positions 
required  imder  section  4n(4)  (B)  of  the 
Act  appears  to  have  been  designed  to 
expose  potential  confiicts  between  the 
trading  conducted  by  individual  princi- 


“  This  statement,  which  Is  required  \md» 
generally  accepted  acoo\inting  principles,  is 
Important  becaxiee  it  summarizes  the  finan¬ 
cial  and  trading  activities  ot  the  pool,  in¬ 
cluding  the  extent  to  which  the  pool  gener¬ 
ated  funds  from  operatkms.  See  Opinion  19 
(llarch  1971)  of  the  Acooimtlng  Principles 
Board  of  tbs  Amerloan  Institute  of  Certified 
Putdlc  Accountants,  Znc. 


pals  for  their  own  accounts  and  the  trad¬ 
ing  conducted  on  behalf  of  the  pool.“ 
However,  Congress  was  apparently  aware 
that  the  disclosure  required  by  section 
4n(4)  (B)  of  the  Act  might  be  unneces¬ 
sary  or  unduly  burdensome  in  certain 
instances.  Accordingly,  section  4n(4)  (B) 
permits  the  Commission  to  authorize 
alternatives  to  the  “full  and  complete 
disclosure’’  requirements  set  forth  there¬ 
in. 

The  Commission  believes  that  section 
4n(4)  (B)  may  be  analj’Z€d  in  light  of 
its  apparent  purpose  to  preclude  the 
abuse  of  the  relationship  which  exists 
between  a  pool  operator  and  pool  par- 
tlcii>ants.  The  less  burdensome  and  sim¬ 
pler  reporting  system  of  §  4.5  has  been 
proposed  because  the  Commission  be¬ 
lieves  it  would  serve  the  intended  pur¬ 
poses  of  section  4n(4)  (B)  by  supplying 
information  to  pool  participants  in  a 
manner  which  can  be  understood  by  even 
unsophisticated  traders.  The  require¬ 
ments  under  proposed  §  4.4  that  pool 
operators  keep  accurate  daily  records  of 
their  own  trying  activity  and  that  of 
their  individual  principals,  and  that  such 
records  be  made  available  to  pool  par¬ 
ticipants  immediately  up>on  request,  per¬ 
mit  a  more  detailed  examination  of  the 
trading  of  pool  operators  and  their 
principals  if  pool  participants  wish  to 
determine  whether  abusive  trading  prac¬ 
tices  have  occurred.  Moreover,  the  re¬ 
ports  required  under  proposed  §4.5  would 
compress  lengthy  trading  records  into  a 
manageable  report,  even  for  those  pools 
which  conduct  a  large  volume  of  trading. 

The  Commission  invites  comment  with 
regard  to  any  additional  information, 
such  as  the  amoimt  of  brokerage  com¬ 
missions  of^ management  and  advisory 
fees,  which  should  be  set  forth  in  the 
monthly  statement  furnished  to  pool 
participants.  The  Commission  particu¬ 
larly  requests  comments  with  regard  to 
the  need  for  such  information  in  the 
monthly  report  in  view  of  its  availability 
in  the  financial  records  required  to  be 
kept  under  proposed  §  4.4,  which  are 
available  to  pool  participants  for  inspec¬ 
tion  immediately  upon  request. 

With  regard  to  the  disclosure  require¬ 
ments  of  pitHxxsed  §  4.5,  it  should  be 
noted  that  the  position  disclosure  re- 
quirem^ts  of  section  4n(4)  (B)  of  the 
Act  apply  only  to  the  “Individual  prin¬ 
cipals”  of  a  pool  operator.  In  many  in¬ 
stances,  this  may  result  in  the  disclosure 
of  the  positions  of  the  pool  operator  as 
well.  However,  in  those  instances  where 
such  disclosure  would  not  be  required, 
the  Commission  believes  tlmt  the  poten¬ 
tial  for  abuse  by  the  pool  operator  of 


“Abuses  by  pool  curators  of  their  rela¬ 
tionship  with  participants  or  prospective 
participants  may  take  many  f<MTns.  Vor 
example,  a  pool  operate  may  direct  trading 
on  beluJf  ot  the  pool  solely  to  Improve  the 
market  positions  of  the  pool  operat<M',  which 
positions  may  have  been  assumed  hy  “trad¬ 
ing  aheed”  of  the  market  orden  of  the  pool. 
M<xeov»,  since  a  pool  operator  Is  often  able 
to  Influence  the  frequency  and  the  volume  of 
trading  conducted  on  behalf  of  the  pool,  the 
pool  operator  may  be  In  a  position  to  chum, 
or  excessively  trade,  the  pool’s  account. 


its  relationship  with  pool  p>articipants  is 
as  great.  Accordingly,  the  Commission 
has  structured  proposed  §  4.5  to  require 
that  the  appropriate  disclosures  be  made 
of  the  positions  taken  or  held  by  tJie 
pool  operator  as  well  as  by  its  individual 
principals. 

Because  the  term  “individual  princi¬ 
pal”  is  so  important  to  the  proposed  reg¬ 
ulations  but  not  defined  in  the  Act.  it 
has  been  defined  in  a  manner  which  the 
Commission  believes  inconsistent  with 
the  purposes  of  section  4n(4)(B>.  Sec- 
ton  4n(4)(B)  was  apparently  intended 
to  deter  individual  principals  of  pool  op¬ 
erators  from  abusing  the  relationship  of 
the  pool  operator  with  participants  for 
their  own  gain.  Accordingly,  section 
4n(4)  (B)  disclosure  may  be  viewed  in 
one  of  two  ways.  First,  it  may  be  seen 
as  a  deterrent  to  abuses  not  only  by  those 
persons  who  are  in  a  position  to  exercise 
a  controlling  influence  over  the  pool  s 
trading,  but  also  by  those  persons  who 
may  influence  or  piarticlpate  in  the  for¬ 
mulation  of  the  pool’s  trading  policies 
or  gain  knowledge  of  the  prospective 
market  positions  of  the  pool.  Alterna¬ 
tively,  section  4n(4)  (B)  disclosure  may 
be  viewed  as  a  deterrent  to  abuses  by 
only  those  persons  whose  relationship 
with  the  pool  operator  is  such  that  they 
may  control  or  determine  the  trading 
conducted  on  behalf  of  a  pool.  The  Com¬ 
mission  believes  the  latter  approach  is 
more  appropriate.  Accordingly,  the  term 
“individual  principal”  is  defined  in  §  4.1 
as  any  general  partner,  director,  or  of¬ 
ficer  of  the  pool  operator,  or  any  person 
performing  similar  functions,  or  any 
holder  of  more  than  10  percent  of  the 
equity  interest  in  the  pool  operator.  How¬ 
ever,  the  Commission  specifically  re¬ 
quests  comments  frcwn  interested  persons 
as  to  the  appropriateness  of  this  defini¬ 
tion  and  on  alternatives  to  this  proposal. 

Also  in  order  to  achieve  the  purposes 
of  section  4n(4)  (B)  proposed  §  4.5  is 
designed  to  require  disclosure  of  all  trad¬ 
ing  activity  in  commodity  interests  for 
any  account  in  which  a  pool  operator 
or  any  of  its  individual  principals  has 
a  significant  interest.  In  order  to  attain 
such  disclosure,  the  Commission,  in  pro¬ 
posed  §  4.1(c),  has  defined  the  phrase 
“account  of  the  commodity  pool  operator 
or  individual  principal  thereof”  broadly 
to  include  any  accoimt  in  which  the  pool 
operator  or  an  individual  principal 
thereof  or  certain  relatives  of  these  per¬ 
sons  who  reside  in  the  same  home  of  such 
pool  operator  or  individual  principal 
have  a  beneficial  interest  of  more  than 
ten  percent. 

Proposed  §  4.5(c)  requires  certification 
of  the  annual  statement  by  an  independ¬ 
ent  public  accoimtant  for  pools  with 
$150,000  or  more  in  assets  or  more  than 
fifteen  (15)  participeints  (other  than  the 
commodity  pool  operator  and  individual 
principals  thereof)  at  any  time  during 
the  pool’s  fiscal  year.  In  proposing  the 
requir^ent  that  the  annual  financial 
statement  for  certain  pocds  be  certified 
by  an  independent  public  accountant, 
the  Commission  has  considered  the  ad¬ 
ditional  costs  which  will  be  Imposed  on 
those  pools  and  ultimate  on  pool  par¬ 
ticipants.  The  Ckmimlssion  specifically 
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requests  comments  regarding  the  level 
of  assets  and  maximum  niunber  of  par¬ 
ticipants  proposed  In  the  regulation  for 
exemption  from  the  certification  require¬ 
ment.  Comment  Is  also  requested  on 
whether  certification  should  be  required 
for  pools  managed  by  the  same  pool  op¬ 
erator  if  the  total  number  of  participants 
or  amount  of  assets  in  such  pools  ex¬ 
ceeds  the  levels  set  forth  in  proposed 
§  4.5(c). 

The  accounting  practices  and  proce¬ 
dures  required  under  proposed  §  4.5(c) 
for  pool  operators  are,  with  certain  ex¬ 
ceptions,  similar  to  those  proposed  for 
futures  ccHnmiSsion  merchants  by  the 
Commission  on  OctobCT  15,  1976.  (See 
41  FR  45706,  October  15,  1976,  for  the 
Commission’s  proposed  financial  and  re¬ 
porting  requirements  applicable  to  fu¬ 
tures  commission  merchants.)  The  li¬ 
quidity  of  pool  assets  enhances  the 
significance  of  the  accounting  require¬ 
ments  set  forth  in  paragraphs  (d),  (e), 
(f ) ,  and  (g)  of  proposed  S  4.5. 

Pi'oposed  S  4.5(d)  requires  computa¬ 
tion  of  required  financial  statements  in 
accordance  with  generally  accepted  ac¬ 
counting  principles.  Proposed  S  4.5(e)  re¬ 
quires  that  the  monthly  and  annual 
statements  of  income  be  intemlzed  with 
respect  to  brokerage  commissions,  man¬ 
agement  and  advisory  fees,  and  realized 
net  gain  or  loss  from  each  commodity  in¬ 
terest  purchased  or  sold  by  the  iX)ol  and 
that  they  show  unrealized  net  gain  or  loss 
in  op^  positions  in  commodity  interests 
held  as  of  the  last  day  of  the  period  for 
which  the  report  is  made.  Proposed 
S  4.5(f)  sets  forth  a  procedure  for  the 
election  of  a  fiscal  year  by  a  commodity 
po(d  operator  for  each  po^  that  it  oper¬ 
ates.  Proposed  S  4.5(g)  requires  that  the 
monthly  and  annual  financial  statements 
be  certified  by  specified  officials  of  the 
pool  operator. 

Prohibition  upon  advertising  of  simu¬ 
lated  trading  results.  Proposed  S  4.6  pro¬ 
hibits  pool  (^rators  from  advertising 
the  performance  of  any  simulated  or 
hypothetical  transaction,  series  of  trans¬ 
actions  or  account  InvcAving  commodity 
Interests.  The  C(xnmlssl(m  recognizes 
that  this  prcAiibltion  may  create  some 
difficulties  for  new  entrants  Into  the  i»y>- 
fesslon;  however,  the  Importance  of  re¬ 
stricting  the  potential  for  deceptlcm  In¬ 
herent  in  the  advertising  of  simulated 
trading  appears  to  outweigh  the  signifi¬ 
cance  of  these  difficulties. 

It  may  be  relatively  easy,  through 
hindsight,  to  design  a  successful  simu¬ 
lated  account.  However,  since  a  com¬ 
modity  pool  operator  caimot  be  required 
.to  maintain  a  record  ot  the  ''trades**  In 
a  simulated  account  because  such 
“trades''  never  actually  to(^  place.  It 
would  be  difficult,  tlme-consiunlng  and 
frequently  Impossible  for  a  prospective 
pool  par^iixint  or  the  Coinmlsslon  to 
obtain  sufficiently  detailed  records  to 
verify  the  accuracy  and  legitimacy  of 
statements  regarding  such  accounts.  The 
validity  of  simulated  accounts  is  also 
questionable  because  ot  the  uncertalntleB 
of  order  ezecutloii.  There  may  be  In¬ 
stances  in  which  the  hypothetical  trade 
Uiat  was  “executed"  for  the  simulated 


account  could  not  have  taken  place  in 
actual  trading.  For  example,  ‘  if  the 
market  in  a  particular  contract  were 
relatively  inactive,  only  a  portion  of  the 
“order”  may  have  been  executable  at 
the  assumed  price. 

The  Commission  is  also  considering  the 
adoption  of  a  regulation  which  would 
place  restrictions  on  the  ability  of  pool 
operators  to  advertise  selectively  the 
performance  of  only  certain  commodity 
accounts  or  of  only  certain  i>eriods  of 
trading  or  trading  sequences  in  such  ac¬ 
counts.  These  restrictions  would  include 
requirements  that  a  pool  operator  ad¬ 
vertise  the  results  of  all  accounts  con¬ 
trolled  by,  or  pools  operated  by,  the  pool 
or>erator  if  it  chooses  to  advertise  toe 
results  of  any  such  account  or  pool,  and 
that  toe  pool  operator  advertise  toe  long¬ 
term  performance  of  such  accounts  or 
pools  as  opix)sed  to  their  short-term  per¬ 
formance. 

Exemptions.  Proposed  §  4.50  would  per¬ 
mit  toe  Commission,  in  its  discretion,  to 
exempt  a  pool  operator  from  any  of  toe 
provisions  of  proposed  SS  4.1  through  4.6 
if  the  Commission  determines  that  such 
an  exemption  is  not  contrary  to  toe  pub¬ 
lic  Interest  to  be  furthered  by,  or  toe 
purposes  of,  the  provision  from  which 
exemption  is  sou^t.  Such  exemptions 
may  be  given  by  toe  Commission  upon 
its  own  motion  or  upon  written  applica¬ 
tion,  and  toe  CcMnmission  may  condition 
the  exemption  as  it  deems  appropriate. 
The  Commission  has  received  numerous 
Inquiries  and  suggestions  with  regard  to 
possible  exemptions  frwn  pool  operator 
regulations  for  certain  types  of  pools. 
The  Commission  requests  comments  re¬ 
garding  those  specific  regulations  pro¬ 
posed  for  pool  operators  frcan  which  an 
exemption  should  be  granted  for  certain 
types  of  pools. 

Other  Reporting  Requirements.  The 
Commission  is  also  considering  the  adop¬ 
tion  of  a  reporting  requirement  for  pool 
operators  under  which  they  would  be 
required  to  provide  to  the  Cmnmission 
ce^in  information  periodically  regard¬ 
ing  toe  pock's  business  and  trading  activ¬ 
ities,  induding  such  it^ns  as  toe  number 
of  pool  participants  for  whom  they  per¬ 
form  services,  toe  amount  of  assets  under 
their  management  and  the  volume  of 
trading  conducted  for  pool  accounts. 

Additional  Regulation  of  Comwoditt 
Pool  Opeiatoss 

In  addition  to  requesting  commoits  on 
toe  proposed  regulaticxis,  toe  Commis¬ 
sion  aeeka  comments  regaiding  addition¬ 
al  restrictions  or  requirem^ts  which 
should  be  imposed  uptm  pool  operators. 
Specifically,  commentators'  views  are 
sought  on  the  following  regulatory  pro¬ 
visions  that  otoer  regulatory  autboritleB 
have  in  toe  past  imposed  upon  pool 
operators.** 


» since  April  21.  1975.  the  effecUve  date 
ot  the  CPTO  Act,  state  regulation  oC  the 
activities  ot  commodity  pool  operaton  has 
been  preempted.  Section  2(a)  (1)  ot  the  Act 
grants  the  Commlssloa  ezcluslye  Jurisdiction 
over,  among  other  things,  “aooounta  egme 
manta  •  •  •  and  tnnsactloiia  Involving  oon- 
tracta  ot  sale  ot  a  commodity  toe  future  de¬ 
livery,  traded  or  executed  on  a  contract  mar- 


1.  Prohibition  on  incentive  fees.  Invest¬ 
ment  advise  are,  with  certain  exc^v- 
tions,  generally  prohibited  by  toe 
Investment  Advisers  Act  of  1940  from  re¬ 
ceiving  cc»npensation  based  upon  toe 
trading  gains  achieved  by  their  clients." 
Since  commodity  pool  operators  and 
trading  advisors  to  a  pool  may  perform 
fimctions  similar  to  those  of  investment 
advisers,  the  CommlssiOTi  is  considering 
whether  to  pr<toiblt  pool  operators  or 
trading  advisors  to  a  pool  from  charg¬ 
ing  incentive  fees. 

'Die  Commission’s  Advisory  Committee 
considered  this  prohibition  at  length  and 
concluded: 

The  ^parent  reason  for  this  prohibition 
[in  the  Investment  Advisers  Act]  was  a  be¬ 
lief  that  incentive  fees  caused  undue 
risk-trading  by  portfolio  managers.  But  since 
risk-trading  is  an  accepted  element  of  com¬ 
modities  speculation,  there  is  no  basis  for 
extending  the  prc^lbltlon  to  poci  (^>erators 
and  trading  advisors.  In  addition,  there  ap- 


ket  •  •  •’•  The  activities  of  commodity  pool 
operators  necessarily  concern  accounts, 
agreements  and  transactions  involving  fu¬ 
tures  contracts.  In  addition.  Congress  has 
granted  the  Commission  pervasive  authority 
under  Sections  41 , 4m,  4n,  4o  and  8a  of  the 
Act,  to  register  and  otherwise  to  regulate 
the  activities  of  commodity  pool  operators. 

The  Conference  Ccxnmlttee  report  of  the 
CFTC  Act  specifically  addressed  the  scope  of 
the  Commission’s  exclusive  Jurisdiction: 

Under  the  exclusive  grant  of  Jurisdiction  to 
the  Commission,  the  authority  in  the  Com¬ 
modity  Exchange  Act  (and  the  regulations  is¬ 
sued  by  the  Commission)  would  preempt  the 
field  insofar  as  futures  Is  concerned.  There¬ 
fore,  If  any  substantive  State  law  regulating 
futures  trading  was  contrary  to  or  Inconsis¬ 
tent  with  Federal  law,  the  Federal  law  would 
govern.  In  view  of  the  broad  grant  of  au- 
thmity  to  the  Commission  to  regulate  the 
futures  trading  Industry,  the  Conferees  do 
not  contemplate  that  there  will  be  a  need 
for  any  supplementary  regulation  by  the 
States. 

S.  Rep.  No.  93-1194,  93rd  Cong.,  3d  Seas. 
35-^  (1974):  HJL  Rep.  No.  93-1383,  93rd 
Cong,  2d  Sees.  33-36  (1974) . 

Notwithstanding  this  congressional  Intent, 
the  Commission  undoatands  that  there  re¬ 
main  among  the  laws  of  several  of  the  states 
provisions  which  purpart  to  regulate  pocri  op¬ 
erator  activities.  But  one  erf  the  major  reasons 
that  prompted  Congress  to  amend  the  Act  In 
1974  was  to  avoid  ovefliq>plng  and  diq;>llcatlva 
regulation,  which  might  result  from  the  ap¬ 
plication  of  diverse  and  oft«i  conflicting  lawa 
of  the  various  states.  Senator  Talmadge  and 
Representative  Poage,  [Mlnclpca  sponsors  of 
the  bill  that  became  the  CFTC  Act,  pcflnted 
to  this  problem  during  the  Congressional  de¬ 
bates.  See  119  Cong.  Rec.  S11363  (dafly  ed, 
DecemlKx  13.  1973);  120  Cong.  Ree.  S1612g 
(dally  ed,  September  9. 1974) . 

In  view  of  this  Congressional  purpose,  and 
the  unamblguoue  language  of  the  A(^  as 
amended,  there  Is  no  basts  In  law  for  any 
supplementary  regulation  by  the  states  of  the 
actlvltiee  of  commodity  pool  (^>eratar8  except; 
to  the  extent  that  pool  operaton  also  en¬ 
gage  In  securitles-actlvltles  subject  to  the 
Jurisdiction  of  the  state  regulatory  authori¬ 
ties. 

Nevertheless,  the  Commlaslcm  believes  theft 
the  experience  of  state  autborltlea,  partioiiF- 
larly  In  administering  state  securities  laws; 
can  be  particularly  useful  to  the  Commtsrtcas 
In  devrtoplng  Its  regulatory  program.  JM- 
cordlngly.  the' Oommlaaton  enoounges  those 
auttiorltiee  to  comment  on  tta  proposals 

“See  16  U.S.C  80b-6(l). 
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pears  to  be  an  affirmative  need  for  IncMitive 
feea  In  commodities  trading.  Because  large 
trades  tend  to  move  prices  significantly,  Oiere 
is  a  practical  limit  to  the  size  ot  coounodlty 
pools,  and  thus  a  limit  to  tlxe  amount  a 
pool  operator  can  charge  by  way  of  a  net  asset 
fee.  (Footnote  omitted.)  “ 

The  Commission  agrees  with  the  con¬ 
clusion  of  its  Advisory  Committee  that  a 
prohibition  of  Incentive  fees  with  respect 
to  services  performed  In  conjunction  with 
the  trading  of  commodity  Interests  would 
be  unwarranted  at  tihls  time  and,  ac¬ 
cordingly,  has  not  proposed  such  a  pro- 
hibiticHi. 

While  the  Commission  does  not  pres¬ 
ently  intend  to  bar  pool  operators  from 
charging  incentive  fees,  it  is  concerned 
about  the  possibility  that  imsophlstl- 
cated  traders  could  be  Induced  to  ^ter 
into  Incentive  fee  arrangements  that  re¬ 
sult  in  excessive  payments.  For  example, 
if  an  incentive  fee  were  calculated 
monthly  as  a  percentage  of  trading  gains, 
without  any  adjustment  for  losses  in 
prior  months,  a  pool  operator  or  trading 
advisor  to  the  pool  could  receive  substan¬ 
tial  fees  even  tiiough  the  value  of  the  ac¬ 
count  had  declined  from  the  beginning 
to  the  end  of  a  yearly  period.  To  Illus¬ 
trate,  if  a  $10,000  account  declined  the 
first  mmith  to  $5,000  and  then  rose  the 
next  month  to  $7,000,  the  advisor  could 
possibly  receive  a  percentage  of  the 
$2,000  “gain”,  although  the  account  had 
Incurred  an  overall  loss  for  the  two 
mcmths.  Accordingly,  the  Commission  is 
considering  the  adoption  of  a  rule  which 
would  prohibit  incentive  fees  that  were 
not  ba^  on  the  appreciation  over  the 
highest  previous  value  within  the  past 
year  of  the  account.  The  Commission  in¬ 
vites  comment  on  such  a  limitation  m 
th%  assessment  of  inc^tlve  fees  and  on 
the  appropriate  period,  yearly  or  other¬ 
wise,  to  which  this  restriction  should 
apply. 

2.  A  minimum  net  proceeds  require¬ 
ment  for  commodity  pools  formed 
through  public  solicitations.  The  mini¬ 
mum  levels  of  pool  assets  which  have 
bear  applied  or  proposed  by  state  securi¬ 
ties  regulators  are  designed  to  assure  a 
minimal  degree  of  potential  diversifica¬ 
tion  in  trading  conducted  by  the  pooL 

3.  A  minimum  net  worth  requirement 
for  pool  operators.  The  Advisory  Com¬ 
mittee  recmnmended  such  a  requirement, 
reasoning  that  an  under-capitalized  po(4 
operator  might  be  tonpted  to  mlsrvppro- 
priate  assets  of  the  pooL  An  under-cap¬ 
italized  ix>ol  operator  Is  also  vulnerable 
to  abrupt  disruptimis  in  business  opera¬ 
tions  which  may  injure  po(d  participants 
who  depend  upon  the  pool  operat<^  for 
continuing  managerial  and  advisory 
services. 

4.  A  r^uirement  that  the  pool  opera¬ 
tor  participate  In  the  pool.  For  example, 
the  pool  operator  might  be  required  to 
own  five  (5)  percent  of  the  outstanding 
units  of  participation  in  the  poid.  The 
Advisory  Committee  recommended 
against  such  a  requirement  on  the 
ground  that  it  might  preclude  qualified 
persons  without  substantial  finanriai  re- 

M  CCH  Comm.  Put.  L.  Rep.,  Special  Edition 
No.  29,  Part  11,  p.  38  (August  20.  1978) . 


sources  from  operating  commodity  pools. 
State  securities  regulators  have  required 
such  partlcipaticm. 

5.  Suitability  standards  for  pool  par¬ 
ticipants.  For  example,  po<d  pa^cli^ts 
might  be  required  to  have  a  net  worth  of 
at  least  $75,000  and  a  gross  income  of 
$20,000  per  year.  The  Advisory  Cmnmit- 
tee  did  not  consider  a  net  worth  require¬ 
ment  to  be  an  appropriate  suitability 
standard  because  of  the  varying  degrees 
of  risk  invi^ved  in  the  trading  conducted 
by  commodity  pools. 

6.  A  minimum  participation  require¬ 
ment  for  pool  paillclpants.  The  mlnl- 
mums  that  are  applied  by  state  securi¬ 
ties  regulators  range  from  $2,000  to 
$5,000. 

7.  A  requirement  that  pools  be  struc¬ 
tured  so  that  pool  participiants  are  ac¬ 
corded  limited  liability.  About  eighty 
(80)  percent  of  the  commodity  pools  now 
in  operation  are  organized  as  limited 
p>artnership6  mr  corpOTaticms.  Thus,  pool 
P£uidcipants  in  these  pools,  in  their 
capacity  as  limited  partners  or  share¬ 
holders,  now  have  limited  liability. 

8.  A  restriction  on  the  amount  of 
managemmt  and  advisory  fees  that  may 
be  charged.  Fm*  example,  management 
fees  might  be  limited  to  a  certain  per¬ 
centage  (rf  the  pool’s  net  assets  and  In¬ 
centive  fees  might  be  limited  to  a  cer¬ 
tain  percentage  of  pool’s  annual  profits. 
The  Advisory  Committee  conclude  that 
fee  ceilings  were  inappropriate  if  the  na¬ 
ture  of  all  management  or  incentive  fees 
were  disclosed  at  the  outset  to  prospec¬ 
tive  pool  participants. 

9.  A  pwtxhlbitlon  or  greater  restriction 
on  the  receipt  of  managemoit  or  advi¬ 
sory  fees  by  pool  operators  or  trading  ad¬ 
visors  to  the  pool  who  benefit,  directly  or 
Indirectly,  from  the  handling  of  the  pock’s 
account  by  a  certain  futures  commission 
merchant.  For  example.  If  a  po<4  op«^- 
tor  were  a  subsidiary  of  the  futures  com¬ 
mission  merchant  carrying  the  pool’s 
account,  it  would  be  prohibited  from,  or 
greatly  restricted  in.  receiving  any  man¬ 
agement  or  advisory  fees  from  the  pooL 

10.  A  prc^ibitlon  on  the  sale  of  addl- 
tloiial  participation  units  in  the  po(^ 
alter  the  pool  has  cmnmenced  trading  In 
commodity  interests. 

11.  A  restriction  on  the  borrowing  of 
funds  by  pools.  Such  a  restriction  would 
preclude  the  pool  or  the  pool  operator 
from  borrowing  funds  on  behalf  of  the 
po(d  in  order  to  margin  market  positions 
of  Uie  pool. 

12.  A  limitation  on  the  percentage  of 
the  pool’s  assets  that  may  be  committed 
as  Initial  margin  for  trading  In  ccxn- 
modlty  Interests.  Certain  ccxnmodlty  ex¬ 
changes  have  required  higher  initial 
margin  deposits  for  trading  conducted  by 
commodity  pools  than  those  required  of 
other  commodity  accounts  and  certain 
state  securities  regulators  have  applied 

<  limits  to  the  amount  of  a  poem’s  assets 
which  may  be  c(xnmltted  as  initial 
margin  for  the  trading  of  commodity  in¬ 
terests. 

13.  Restrictions  (m  the  Investment  of 
pool  fimds  not  committed  as  margin  for 
trading  in  commodity  interests.  The  in¬ 
vestments  that  futures  cwnmisslon  mer¬ 


chants  may  lawfully  make  with  custom¬ 
ers’  funds  are  prescribed  imder  S  1.25  of 
the  regulations  (17  C7FR  1.25.)  The  Ad¬ 
visory  CMnmittee,  after  recognizing  a 
pot^tlal  problem  of  regulatory  jurlsdic- 
thm  arising  from  any  simOar  restrictions 
on  the  use  of  pool  funds,  recommended 
against  any  such  restrictions  on  Invest¬ 
ments  by  pools  if  prospective  investments 
were  fully  disclosed. 

14.  A  limitation  on  the  percentage  of 
the  pool’s  assets  that  may  be  cmnmitted 
to  a  single  ddivery  or  expiratiem  month 
of  a  particular  commodity.  This  limita¬ 
tion  is  applied  by  some  state  securities 
regulators  to  prevent  imdue  concentra¬ 
tion  in  the  trading  of  a  pool  and  to  in¬ 
sure  that  a  minimal  level  of  divexsifica- 
tiem  in  trading  is  attained  by  a  poc^ 

15.  A  requirement  that  interests  In  a 
pool  be  redeemable  at  regular  Intervals 
and  without  substantial  penalties.  For 
example,  pools  might  be  required  to  pro¬ 
vide  an  opportunity  at  least  annually  or 
perhaps  quarterly,  for  redemption  of 
partlclpatlcm  imits  at  net  asset  value. 

16.  A  pn^bltlon  of  exculpatory  and 
indonnifleation  agreements  purporting 
to  relieve  the  pool  operator  of  liability 
for  negligence  or  for  willful  misconduct. 

17.  Automatic  sus[>ension  or  termina¬ 
tion  of  trading  by  the  po(d  if  the  net 
asset  value  of  the  pool  falls  below  a 
certain  percentage  of  the  amount  of  pool 
assets  on  the  date  trading  was  com¬ 
menced  or  on  the  first  day  of  the  then 
current  fiscal  year  of  the  poc^  Such  a 
sxispension  or  termination  of  trading  may 
permit  a  pool  participant  to  limit  losses 
and,  in  certain  instances,  to  recover  a 
portion  of  his  initial  contribution  to  the 
po(d  before  it  would  otherwise  be  obtain¬ 
able  through  redemption  or  other  means. 

Additionally,  a  pool  operator  might 
be  required  to  report  to  the  Commission 
if  the  net  asset  value  of  any  pool  It 
operates  declines  to  fifty  (50)  percent 
of  either  its  original  net  asset  v^ue  or 
its  net  asset  value  as  of  the  first  day 
of  the  then  current  fiscal  year.  Such  a 
requirement  would  enable  the  Commis¬ 
sion  to  learn  which  pools  have  declined 
substantially  in  net  asset  value  and  thus 
afford  the  Commission  an  opportunity  to 
monitor  more  closely  those  pools  through 
lnspectl(m  of  their  records. 

Proposed  EbccLusioNS 

On  July  3.  1975,  the  Commission  pro¬ 
posed  the  ad(H;>tion  of  a  rule  which  would 
exclude  from  the  definition  of  a  com¬ 
modity  pool  operator  certain  persems  who 
may  ffill-  within  the  literal  definition 
of  a  commodity  pool  operator  in  section 
2a(l)  of  the  Act.  but  whose  registration 
and  consequent  regulation  would  provide 
minimal  benefit  to  pool  participants  and 
to  the  public  In  general.  40  FR  29091 
(July  10.  1975).  The  proposed  exclusion 
provides  that: 

[A]  person  Is  not  a  commodity  pool  oper¬ 
ate  within  the  meaning  of  the  Act  if  each 
of  the  following  conditions  are  met: 

(1)  Sneh  person  is  an  operator  of  no  more 
than  one  commodity  ixxd  at  anv  time; 

(2)  There  are  no  more  than  10  partici¬ 
pants  In  the  pool  operated  tyy  such  person; 

(3)  Neither  such  person  nor  any  p«trtlcl- 
pant  in  the  pool  oi>erated  by  such  person; 
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(1)  Is  a  futures  commission  merchant,  an 
associated  person  or  a  director,  officer,  part¬ 
ner  or  person  performing  similar  functions 
or  controlling  person  of  a  futures  commis¬ 
sion  merchant,  or 

(ii)  Receives  any  compensation  or  pay¬ 
ment,  directly  or  Indirectly,  from  any  fu¬ 
tures  commission  merchant  with  which  such 
pool  has  an  account; 

(4)  Neither  such  person  nor  any  partner, 
officer,  director,  person  performing  similar 
functions  or  controlling  person  of  any  of 
the  foregoinng  persons,  nor  any  person  act¬ 
ing  on  behalf  of,  or  at  the  direction  of, 
any  of  the  foregoing  persons,  in  connection 
with  the  formation  or  operation  of  the  pool 
operated  by  such  person,  or  the  solicitation, 
acceptance  or  receipt  of  the  funds,  securi¬ 
ties,  or  property  to  be  Invested  In,  or  con¬ 
tributed  to  such  pool,  shall  use  any  form 
or  means  of  general  solicitation  or  general 
advertisement.  Including  but  not  limited  to. 
any  advertisement,  article,  notice  or  other 
communication  published  In  any  newspaper, 
magazine  or  similar  medium  or  broadcast 
over  television  or  radio,  or  any  seminar;  and 

(6)  The  total  assets  of  the  pool  operated 
by  such  person  which  are  used  for  the  pur¬ 
pose,  or  Intended  to  be  used  for  purpose, 
of  fading  In  any  commodity  for  future  de¬ 
livery  on  or  subject  to  the  rules  of  any 
contract  market  shall  not  exceed  $50,000. 

The  Commission  again  requests  com¬ 
ments  on  the  appropriateness  of  exclud¬ 
ing  such  persons  from  the  definition  of 
a  commodity  pool  operation,  in  light  of 
the  purposes  of  section  4n  of  the  Act, 
when  the  conditions  of  the  proposed  ex¬ 
clusion  are  met.  Comment  is  also  re¬ 
quested  regarding  what  other  types  of 
persons  might  appropriately  be  included 
within  this  exclusion.” 

(Section  2(a)  (1),  4c,  4n,  4o,  8a(5)  and  8a(8) 
of  the  Commodity  Exchange  Act,  as  amended, 
and  section  217  of  the  Commodity  Futures 
Trading  Commission  Act  of  1974,  7  U.S.C.  2a, 
6c,  6n,  6o,  12a(5),  12a(8)  and  15a  (Supp.  V, 
19766) .) 

In  consideration  of  the  foregoing,  the 
Commission  hereby  proposes  to  amend  17 
CPR  Chapter  1  by  adding  a  new  Part  4 
to  read  as  follows : 

PART  4 — COMMODITY  POOL  OPERATORS 

Sec. 

4.1  Definitions. 

4.2  Commodity  pool  operator  disclosure 

statement. 

4.3  Treatment  of  funds,  secmltles  or  prop¬ 

erty  of  pool  participants  or  prospec¬ 
tive  pool  participants. 

4.4  Recordkeeping  by  commodity  pool 

operators. 

”  In  announcing  the  proopsed  exclusion, 
the  Commlslon  stated  that  It — 

•  •  •  recognizes  that  publishing  this  rule 
for  comment  will  cause  some  uncertainty 
with  regard  to  the  registration  status  of  those 
persons  who  might  be  within  the  proposed 
exclusion.  To  alleviate  that  uncertainty  some¬ 
what,  It  has  been  determined  that  until  such 
time  as  the  Commission  reviews  the  com¬ 
ments  received  respecting  this  proposed  rule 
and  determines  whether  to  adopt  the  rule  as 
proposed,  in  an  amended  form,  or  not  at  all, 
no  enforcement  action  will  be  laken,  on 
the  basis  of  failure  to  register,  against  any 
person  who  Is  within  the  propo^  exclusion. 

The  Commission  stresses  that  It  will  con¬ 
tinue  In  this  “no  enforcement’’  posture  with 
respect  to  persons  falling  within  the  exclu¬ 
sion  proposed  on  July  3, 1976,  until  such  time 
as  the  Commission  determines  whether  to 
adopt  this  exclusion. 


Sec. 

4.5  Statements  to  be  furnished  to  pool 

participant. 

4.6  Simulated  or  hypothetical  accounts  or 

transactions. 

4.50  Exemptions. 

§  4.1  Dennitioiis. 

For  purposes  of  this  part: 

(a)  The  term  “commodity  interest” 
means: 

(1)  Any  contract  for  the  purchase  or* 
sale  of  any  commodity  for  fuiare  delivery 
traded  on  or  subject  to  the  rules  of  a 
contract  market; 

(2)  Any  agreement  or  transaction  In 
interstate  commerce  which  is  or  is  held 
out  to  be  of  the  character  of,  or  is  com¬ 
monly  known  to  the  trade  as,  an  “option, 
“privilege”,  “indemnity”,  “bid”,  “offer”, 
“put”,  “call”,  “advance  gruaranty”,  or 
“decline  guaranty”  Involving  any  com¬ 
modity  regulated  under  the  Act  other 
than  wheat,  cotton,  rice,  com,  oats,  bar¬ 
ley,  rye,  flaxseed,  grain  sorghums,  mill 
feeds,  butter,  eggs,  onions,  Solanum  tub¬ 
erosum  (Irish  potatoes) ,  wool,  wool  tops, 
fats  and  oils  (including  lard,  tallow,  cot¬ 
tonseed  oil,  peanut  oil,  soybean  oil  and 
all  other  fats  and  oils) ,  cottonseed  meal, 
cottonseed,  peanuts,  soybeans,  soybean 
meal,  livestock,  livestock  products  and 
frozen  concentrated  orange  juice; 

(3)  Any  standardized  contract  for  the 
delivery  of  silver  bullion,  gold  bullion,  or 
bulk  silver  coins  or  bulk  gold  coins,  com¬ 
monly  known  to  the  trade  as  a  margin 
known  to  the  trade  as  a  margin  account, 
margin  contract,  leverage  account,  or 
leverage  contract. 

(b)  The  term  “individual  principal” 
means  any  general  partner,  director,  offi¬ 
cer,  person  performing  fimctions  similar 
to  those  of  a  general  partner,  director,  or 
officer,  or  holder  of  more  than  10  percent 
of  the  equity  securities  or  equity  interest 
in  the  commodity  pool  operator.. 

(c)  The  “account  of  the  commodity 
pool  operator  or  an  individfial  principal 
thereof”  includes  any  account  in  which  a 
beneficial  interest  is  owned  by: 

(1)  The  commodity  pool  operator  or 
an  individual  principal  thereof; 

(2)  Any  relative  or  spouse  of  such  com¬ 
modity  p(X)l  operator  or  individual  prin¬ 
cipal,  or  any  relative  of  such  spouse,  who 
shares  the  same  home  as  such  commodity 
pool  operator  individual  principal; 

(3)  Any  trust  or  estate  in  which  such 
commodity  pool  operator  or  individual 
princlp>al  or  any  of  the  persons  related  to 
such  commodity  pool  operator  or  individ¬ 
ual  principal  as  specified  in  paragraph 
(b)  (2)  of  this  section  collectively  have 
more  than  10  percent  of  the  beneficial  in¬ 
terest  (excluding  contingent  interests) ; 
or 

(4)  Any  corporation  or  other  organiza¬ 
tion  of  which  such  commodity  pool  op¬ 
erator  or  individual  principal  or  any  of 
the  persons  related  to  such  commodity 
P(X>1  operator  or  individual  principal  as 
specified  in  paragraph  (b)  (2)  of  this  sec¬ 
tion  collectively  are  the  beneficial  owners 
of  more  than  10  percent  of  the  equity  se¬ 
curities  or  interest. 

(d)  The  term  “advisory  services  con¬ 
tract”  means  any  contract  or  other 


agreement  whereby  a  commodity  trading 
advisor  agrees: 

(1)  To  advise  another  person  on  a 
regular  or  continuing  basis  as  to  the 
advisability  of  the  purchase  or  sale  of 
any  commodity  interest  or  the  holding  of 
a  market  position  in  any  commodity  in¬ 
terest  other  than  through  the  use  of  a 
market  letter  or  other  publication  of 
wide-spread  distribution; 

(2)  To  manage  any  commodity  interest 
account  for  any  other  person. 

(e)  The  term  “net  asset  value”  means 
total  assets  minus  total  liabilites  with 
each  position  in  a  commodity  interest 
marked  to  the  market  or  accounted  for  at 
fair  market  value. 

(f)  The  term  “pool”  means  an  invest¬ 
ment  trust,  syndicate  or  similar  form  of 
enterprise  described  in  section  2(a)(1) 
of  the  Act. 

(g)  The  term  “participant”  means  any 
Individual,  association,  partnership,  cor¬ 
poration,  trust,  or  other  entity,  which  has 
a  right  to  share  in  the  profits  of  the  pool 
or  otherwise  to  participate  in  a  distribu¬ 
tion  of  the  assets  thereof 

§  4.2  Commodity  pool  operator  disclos¬ 
ure  statement. 

(a)  No  commodity  pool  (prater  may, 
directly  or  indirectly,  solicit,  accept,  or 
receive  funds,  securities,  or  property 
from  any  prospective  pool  participant 
unless,  on  or  before  the  date  it  solicits, 
accepts,  or  receives  such  funds,  securi¬ 
ties  or  property,  each  such  prospective 
participant  is  furnished  a  written  disclo¬ 
sure  statement  as  specified  by  this  sec¬ 
tion.  The  commodity  pool  operator  must 
return  any  such  funds,  securities  or  prop¬ 
erty  to  the  prospective  pool  participant  if 
such  prospective  participant  so  demands 
within  two  business  days  after  his  receipt 
of  the  statement.  A  copy  of  this  written 
disclosure  statement  must  be  furnished 
to  the  Commission  at  its  principal  office 
in  Washington,  D.C.,  within  seven  (7) 
business  days  of  the  date  it  is  first  fur¬ 
nished  to  a  prospective  pool  participant 
pursuant  to  this  section. 

(b)  The  written  disclosure  statement 
required  by  paragraph  (a)  of  this  section 
shall  set  forth,  at  a  minimum,  the  follow¬ 
ing  information: 

(1)  Commodity  pool  operator  organi¬ 
zation.  The  name,  organizational  form, 
net  worth  and  principal  business  address 
of  the  commodity  pool  operator;  the 
background  and  experience  of  the  com¬ 
modity  pool  operator  in  the  management 
of  commodity  pools  and  accounts  and, 
generally,  in  the  management  of  the 
funds  of  others;  the  name  of  each  indi¬ 
vidual  principal  of  the  commodity  pool 
operator  and  the  present  business  affil¬ 
iations  and  experience  of  each  such  per¬ 
son  within  the  past  ten  years  in  general 
business  and  in  commodities  matters. 

(2)  General  nature  of  the  pool.  With 
respect  to  the  pcK)l : 

(i)  Name  and  form  of  organization; 

(ii)  Trading  objectives; 

(ill)  The  terms  and  conditions  of  any 
contract  between  the  pool  and  the  com¬ 
modity  pool  operator; 

(iv)  Any  beneficial  Interest  in  the  ixx>l 
held  or  which  may  be  held  by  the  com- 
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modlty  pool  operator  or  Its  tacHrldual 
principals; 

<v)  Nature  and  scope  of  the  authority 
of  each  commodity  pool  operator  and 
commodity  trading  adylsor  to  the  pool 
with  respect  to  participants'  fimds; 

« Vi)  Trading  stratecdes  to  be  used,  use 
of  funds  not  employed  fw  ptuposes  at 
trading  in  cOTwnodlty  interests,  types 
of  investments  other  than  commodity 
interests  it  may  trade,  and  percentage 
of  pool  assets  which  may  be  used  for 
such  other  investments; 

(vii)  Manner  of  maintaining  the  c«x- 
fidentiality  of  prospective  market  orders 
for  the  pool; 

(viil)  Manner  in  which  orders  tar  the 
pool’s  account  win  be  placed  or  ex¬ 
ecuted  in  relation  to  orders  placed  or 
executed  for  the  accounts  of  other  pools 
operated  by  the  commodity  pod  opera¬ 
tor  or  with  which  any  commodity  trad¬ 
ing  advisor  to  the  pool  maintains  an 
advisory  services  contract; 

(ix)  Manner  in  which  the  pool  may 
fulfill  its  margin  requirements; 

(X)  Policies  with  respect  to  borrowing 
and  lending  of  funds ; 

(xi)  Policies  with  respect  to  the  mak¬ 
ing  or  taking  of  delivery  of  commodities 
in  transactions  involving  ccunmodlty 
Interests; 

(xll)  Policies  with  respect  to  the  pay¬ 
ment  of  dividends  and  other  cash  dis¬ 
tributions; 

(xlU)  Any  restrlctians  upon  the  re- 
deemability  and  transferability  of  in¬ 
terests  in  the  pool;  and 

(xlv)  Other  material  aspects  of  the 
operation  of  the  pooL 

(3)  Commodity  trading.  A  brief  de¬ 
scription  of  each  type  of  commodity  in¬ 
terest  in  which  the  pool  may  trade  and 
the  manner  in  which  such  type  of  com¬ 
modity  interest  is  traded,  including  an 
explanation  of  initial  and  maintenance 
margin  in  commodify  futures  trading; 
the  leverage  available  in  trading  com¬ 
modity  Interests;  the  material  risks  in¬ 
herent  in  trading  each  such  t$pe  com¬ 
modity  interest;  speculative  trading  and 
position  limits  set  by  the  Cmrunissimr' 
and  contract  markets;  and  dally  price 
fluctuatimi  limits  set  by  contract  mar¬ 
kets  and  their  effect  on  market  liquidity. 

(4)  Fundt  required  to  commence  trad¬ 
ing.  The  amount  at  funds  that  win  be 
necessary  for  the  commencement  at 
trading  by  the  pool;  if  approiniate,  the 
maximum  funds  which  may  contrib¬ 
uted  to  the  pool;  the  manner  in  which 
the  commodity  pool  curator  exi>ects  to 
obtain  those  fvmds;  and  the  treatment 
that  will  be  accmded  the  fimds  if  the 
commodity  pool  operator  does  not  re¬ 
ceive  the  necessary  amount  ot  funds  to 
commence  trading. 

15>  Post  pcr/orTTMxnce,  The  percentage 
of  return  on  a  participant's  investment 
for  every  commodity  po<d  or  controlled 
account  for  which  the  commodity  pool 
operator  or  any  individual  principal 
thereof  solicited,  accepted  or  received 
funds,  securities  or  property  within  one 
year  preceding  the  date  on  which  the 
written  disclosure  statement  is  first  dis¬ 
tributed  to  prospective  pool  participants. 


and  the  manner  in  which  such  per¬ 
centage  is  calculated. 

(8)  Fees  and  expenses.  The  bases  and 
amount  of  all  fees  that  may  be  incorxed 
by  the  po<4  for  managerlBl  and  advisory 
sendees.  Including  a  complete  descrip¬ 
tion  of  any  Incentive  fees  that  may  be 
pedd  by  the  pool,  and  at  all  other  ex¬ 
penses  that  may  incurred  by  the  poed, 
including  general  (dfice,  accounting, 
boc^eeping,  legal  and  organizational 
expenses. 

(7)  Commodity  trading  advisor  to  the 
pool.  The  name,  background  and  expe¬ 
rience  of  each  commodity  trading  ad¬ 
visor  with  which  the  pool  Intends  to 
maintain  an  advisory  services  contract, 
including  the  percen^e  of  return  on  in¬ 
vestment  for  all  commodity  pools  or  con- 
trofied  accounts  with  which  the  com¬ 
modity  trading  advisor  maintained  an 
advisory  services  contract  within  one 
year  preceding  the  date  on  which  the 
writtai  disclosure  statement  is  first  dis¬ 
tributed  to  a  prospective  pool  participant 
and  the  manner  in  which  such  perc«it- 
age  is  calculated,  the  precise  nature  of 
any  affiliation  or  buslnes  arrangement, 
direct  or  indirect,  between  such  com¬ 
modity  trading  advisor  and  the  com¬ 
modity  pool  operator  or  any  individual 
principal  thereof  or  any  futures  commis¬ 
sion  merchant  with  which  the  poirt  in¬ 
tends  to  maintain  an  account;  the  pre¬ 
cise  nature  of  any  arrangement  whereby 
such  commodity  trading  advisor  may 
benefit,  directly  or  Indirectly,  frmn  the 
commissions  generated  by  the  trading 
of  the  pool’s  funds  or  otherwise  benefit 
directly  or  indirectly,  from  the  mainte¬ 
nance  of  the  pool’s  accoimt  with  any 
futures  commission  merchant;  and  the 
toms  and  conditions  of  any  cmitract 
between  the  pool  or  the  commodity  pool 
operator  and  any  such  commodity  trad- 
i^  advisor  to  the  pool. 

(8)  Futures  commision  merdiant  far 
the  pooL  TTie  name  of  each  futures  com¬ 
mission  merchant  with  which  the  com¬ 
modity  po<^  (^rator  intends  to  maintain 
an  account  for  the  trading  of  cmnmodlty 
interests  by  the  pool;  the  precise  nature 
oi  any  affiliation  or  business  arrange¬ 
ment,  direct  or  indirect,  between  the 
commodity  pool  operator  or  any  Indivld- 
usal  principal  uid  each  such  futures 
commission  merchant,  including  any 
arrangement  whereby  the  commodity 
potfl  operator  or  any  individual  principal 
there<ff  may  benefit,  directly  ot  indirect¬ 
ly,  fnmi  the  maintenance  of  the  pool’s 
commodity  account  with  any  futures 
commtesion  merchant;  and  the  terms 
and  COTidltlons  under  which  brokeragre 
commissions  paid  by  the  pool  will  be  ne¬ 
gotiated. 

(9)  Trading  by  the  commodity  pool  op¬ 
erator  and  the  individual  principals 
thereof.  The  extent  to  which  the  com¬ 
modity  pool  operator  or  any  individual 
pr&cipal  ther^  engages  or  intends  to 
engage  in  the  trading  of  commodity  in¬ 
terests  for  its  own  account. 

(10)  Speculative  limits.  Whether  the 
cconmodity  futures  trades  or  positions  d 
any  commodity  trading  advisOT,  com¬ 
modity  po<d  operator,  futures  commis¬ 
sion  merchant  or  other  person  will  limit 


the  commodity  futures  trades  or  posi-] 
tlOTis  d  the  pool  as  a  result  d  the  ^>ecu-  * 
lattve  trading  and  position  limits  set  by 
the  Commission  or  any  contract  market. 

(11)  Extent  of  liability.  The  extmt  to 
which  a  pcuticipant  may  be  held  liable 
fOT  obligations  of  the  pool  in  excess  of 
the  funds  contributed  by  the  participant 
to  the  pool. 

(12)  Conflicts  of  interest.  The  nature 
of  any  existing  ot  potential  conflict  of 
interest  between  the  pool  and  the  com¬ 
modity  pool  operator  d  any  individual 
principal  thereof,  any  commodity  trad¬ 
ing  advlsOT  to  the  pool,  or  the  futures 
commission  merchant  carrying  the  pool’s 
account. 

(13)  Material  administrative,  civil  or 
criminal  proceedings.  Any  material  ad¬ 
ministrative,  civil  or  criminal  action 
against  the  commodity  pool  OT)erator  or 
any  indlvkhaal  principal  thereof  that 
was  decided  during  the  three  years  pre¬ 
ceding  the  date  upoti  which  trading  in 
commodity  Interests  is  to  be  comm«iced 
by  the  pool  or  that  may  remain  pending 
on  the  date  upon  which  trading  in  com¬ 
modity  Interests  is  to  be  commenced  by 
the  po(^. 

(14)  Sales  commission  or  fee.  Any 
commission  or  othOT  fee  that  Is  paid  or 
may  be  paid,  directly  or  indirectly,  by 
the  commodity  pool  operator  to  any  per¬ 
son  in  connection  with  the  sollcitatiOTi 
d  funds,  securities,  or  property  for  the 
purpose  of  participation  in  the  poc^  in¬ 
cluding  any  reciprocal  business  arrange¬ 
ments  between  the  commodity  pool  op¬ 
erator  or  any  individual  principal  thereof 
and  such  other  person. 

(15)  Monthly  statements  of  account. 
A  statement  that  the  commodity  pool 
operator  must  provide  to  each  pool  par¬ 
ticipant  monthly  statemOTits  of  account 
disclosing  the  net  asset  value  per  partici¬ 
pation  unit  at  the  end  of  the  mmithly 
period,  and  the  total  value  of  all  partici¬ 
pation  units  held  by  the  pool  partici¬ 
pant;  the  number  of  commodity  in¬ 
terests  purchased  and  the  number  of 
commodity  interests  sold,  itemized  by  re¬ 
spective  delivery  mixith.  or  expiration 
date,  and  by  commodity  and  type  of 
COTnmodity  interest  by  the  pool  during 
the  monthly  period,  and  the  positions  in 
commodity  interests  held  by  the  po<fl  at 
the  beginning  and  end  of  the  monthly 
period;  and  the  number  of  commodity 
Interests  purchased  and  the  number  of 
commodity  interests  sold,  itemized  by  re¬ 
spective  delivery  month,  or  expiration 
date  and  by  commodity  and  typw  of 
commodity  intOTest,  for  the  account  of 
the  commodity  pool  operator  and  the  in¬ 
dividual  principals  thereof  during  the 
monthly  period  and  the  positions  in 
commodity  Interests  held  by  such  per¬ 
sons  at  the  beginning  and  end  of  the 
monthly  period. 

(c)  The  written  disclosure  statement 
required  by  peuragraph  (a)  of  this  sec- 
tiem  shall  set  frnth  prominently  on  the 
first  page  in  boldface  type: 

(1)  A  statement  that  the  commodity 
pool  opOTator  must  provide  the  written 
disclosure  statement  to  each  prospective 
pool  participant  on  or  before  the  date 
the  commodity  pool  operator  solicits,  ac- 
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cepts,  or  receives  funds,  securities  or 
property  from  such  prospective  pool 
participant,  and  that  such  prospective 
pool  participant  may  demand  the  return 
of  such  funds,  securities  or  property 
within  two  business  days  of  the  receipt 
of  the  written  disclosure  statement;  and 

(2)  A  statement  that  the  Commodity 
Futures  Trading  Commission  has  not  re¬ 
viewed  or  passed  upon  the  acciuticy  or 
adequacy  of  the  written  disclosure  state¬ 
ment. 

(d)  If  the  commodity  pool  operator 
knows  or  has  reason  to  know  before  the 
commencement  of  trading  by  the  pool 
that  any  material  Information  cpntained 
in  the  written  disclosure  statement  re¬ 
quired  by  this  section  has  become  inac¬ 
curate,  it  shall  amend  the  written  dis¬ 
closure  statem^t  to  correct  such  Infor¬ 
mation  and  shall  distribute  the  amended 
written  disclosure  statement  to  all  pool 
participants  or  all  prospective  pool  par¬ 
ticipants  within  five  (5)  business  days 
of  the  date  upon  which  the  commodity 
pool  operator  knows  or  has  reason  to 
know  of  such  Inaccurate  material  infor¬ 
mation  and  at  least  one  business  day 
before  the  conunencement  of  trading  by 
the  pool.  The  commodity  pool  operator 
must  return  any  funds,  securities,  or 
property  solicited,  accepted,  or  received 
from  any  pool  participant  or  prospective 
pool  participant,  if  such  pool  participant 
or  prospective  pool  participant  so  de¬ 
mands  within  two  business  days  after 
his  receipt  of  the  amended  written  dis¬ 
closure  statement. 

(e)  Nothing  in  this  section  shall  re¬ 
lieve  any  commodity  pool  operator  from 
any  obligation  imder  the  Act  or  the  reg¬ 
ulations  thereunder,  including  any  obli¬ 
gation  to  disclose  any  information  to 
pool  participants  or  prospective  pool  par¬ 
ticipants  not  specifically  required  by  this 
section. 

§  4.3  Treatment  of  funds,  securities  or 
property  of  pool  participants  or  pros¬ 
pective  pool  participants. 

All  funds,  securities,  and  property 
solicited,  accepted  or  received  by  a  com¬ 
modity  pool  operator  to  margin,  guaran¬ 
tee,  secure,  s^tle,  purchase  or  sell  com¬ 
modity  Interests  for  a  pool  operated  by 
such  commodity  pool  operator  and  all 
funds,  securities,  and  property  accruing 
to  such  pool  as  a  result  of  trading  in 
commodity  interests  shall  be  separately 
accounted  for,  segregated  as  belonging  to 
such  pool  and  not  be  comingled  with  the 
funds,  securities,  and  property  of  any 
other  person.  Such  funds,  securities  or 
property  solicited,  accept^  or  received 
by  a  commodity  pool  operator  shall  not 
be  used  to  margin,  guarantee,  secure, 
settle,  purchase  or  sell  the  commodity 
interests,  or  to  seciu%  or  extend  ttie 
credit,  of  any  person  or  pool  other  than 
the  pool  to  which  such  funds,  securities, 
and  property  belong.  Such  funds,  secu¬ 
rities  and  property  solicited,  accepted  or 
received  by  a  commodity  pool  operator, 
when  deposited  with  any  futures  com¬ 
mission  merchant,  bank,  trust  company, 
or  clearing  organization  of  a  contract 
market,  shall  be  deposited  imder  an 
account  ndme  which  will  clearly  show 


that  they  are  the  funds,  securities,  and 
property  of  such  pool,  segregated  as  re¬ 
quired  by  this  regulation.  Provided, 
however.  That  such  funds,  securities  or 
property  treated  as  belonging  to  a  pool 
may  for  convenience  be  cmnmingled  by 
a  futures  commission  merchant  with  the 
funds,  securities,  or  property  treated  as 
belonging  to  any  other  customer  or 
option  customer  of  the  futures  commis¬ 
sion  merchant  and  may  be  deposited  by 
the  futures  commission  merchant  in  the 
same  accoimt  or  accounts  with  any  bank 
or  trust  company  or  with  any  clearing¬ 
house  organization  of  any  contract 
market. 

§  4.4  Record  keeping  by  commodity 
pool  operators. 

(a)  Record  keeping  required.  Each 
commodity  pool  operator  must  make  and 
keep  for  each  commodity  pool  it  operates 
the  following  books  and  records  in  an 
accurate,  current  and  orderhr  manner, 
at  its  principal  business  office,  for  the 
period  and  in  the  manner  specified  in 
§  1.31: 

(I)  Trading  and  financial  records  of 
the  pool,  (i)  An  itemized  dally  record  ck 
each  commodity  interest  purchased  or 
sold  for  an  account  of  the  pool,  showing 
the  date,  price,  quantity,  commodity  in¬ 
terest,  delivery  or  expiratltm  month,  the 
futures  commission  merchant  carrying 
the  account,  if  applicable,  and  whether 
the  interest  was  purchased  or  was  sold. 
This  record  may  be  in  the  form  of  either: 
(A)  A  dally  journal  or  other  daily 
record  of  original  entry,  or  (B)  Con¬ 
firmations  or  similar  statements  received 
by  the  pool  operator  from  each  futures 
commission  merchant  carrying  an  ac¬ 
coimt  for  the  pool.  If  the  commodity  pool 
operator  elects  to  maintain  the  records 
required  by  this  paragraph  in  the  latter 
form,  the  appropriate  confirmations  and 
statements  must  be  received  at  Its  prin¬ 
cipal  business  office  within  fifteen  (15) 
days  of  the  date  of  each  purchase  or  sale. 

(II)  An  Itemized  daily  record  of  the 
realized  gain  or  loss  from  each  ccanmod- 
ity  interest  purchased  or  sold  by  the 
pool.  This  record  may  be  in  the  form  of 
either:  (A)  A  daily  journal  or  other  daily 
record  of  original  entry,  or  (B)  Purchase 
and  sale  statements  or  similar  state¬ 
ments  received  by  the  pool  from  each 
futures  commission  merchant  carrying 
an  account  for  the  pool.  If  the  commod¬ 
ity  pool  operator  elects  to  maintain  the 
records  required  by  this  paragraph  in  the 
latter  form,  the  appropriate  statements 
must  be  received  at  its  principal  business 
office  within  fifteen  (15)  days  of  the  date 
of  the  realized  gain  or  loss. 

(iii)  A  journal  or  other  record  of 
original  entry  for  all  receipts  and  dis¬ 
bursements  of  funds,  securities  or  prop¬ 
erty. 

(iv)  Adjusting  entries  and  any  other 
records  of  original  entry  forming  the 
basis  of  entries  in  any  ledger. 

(V)  A  general  ledger  which  contains 
details  of  all  assets,  liability,  capital,  in¬ 
come  and  expense  accounts. 

(vl)  A  subsidiary  ledger  or  other  suit¬ 
able  record  for  each  participant  in  the 
pool  showing  the  participant’s  name  and 


address  and  all  funds,  securities  and 
property  that  the  commodity  pool  oper¬ 
ator  or  pool  received  from  or  distrib¬ 
uted  to  the  psu-tlcipant. 

(vii)  A  copy  of  each  monthly  state¬ 
ment  respecting  a  pool  account  required 
to  be  furnished  to  the  commodity  pool 
operator  or  the  pool  by  a  futures  com¬ 
mission  merchant  pursuant  to  §  1.33. 

(vii)  Cancelled  checks,  journals,  ledg¬ 
ers,  invoices,  copies  of  confirmations, 
copies  of  statements  of  purchase  and 
sale  and  all  other  records,  data  and 
memoranda  which  support  the  financial 
statements  required  by  this  part. 

(2)  Financial  statements.  (1)  A  State¬ 
ment  of  Financial  Condition  as  of  the 
close  of  business  of  the  date  selected  in 
§  4.5(a),  which  shall  be  completed  with¬ 
in  twenty  (20)  days  of  that  date. 

(ii)  A  Statement  of  Incmne  (Loss)  for 
the  period  between  the  date  of  the  most 
recent  Statement  of  Financial  Condition 
furnished  to  the  CmnnUsslon  pursuant 
to  §  4.5(b),  [the  effective  date  of  these 
regulations],  or  the  date  of  the  forma¬ 
tion  of  the  pool  (whichever  occurs  last) 
and  the  date  of  the  Statement  of  Finan¬ 
cial  Condition  required  by  S  4.4(a)  (2) 
(1).  The  Statement  of  Income  (Loss) 
must  be  completed  within  twenty  (20) 
days  of  that  day. 

(3)  Commodity  interests  purchased  or 
sold  by  the  commodity  pool  operator  and 
the  individual  principals  thereof.  (1)  An 
itemized  dally  record  of  each  cwnmod- 
Ity  interest  purchased  or  sold  for  each 
account  of  the  cmnmodity  pool  operator 
and  the  individual  principals  hereof, 
showing  the  date,  price,  quantity,  com¬ 
modity  interest,  delivery  or  expiration 
month,  person  for  whom  the  purchase 
or  sale  was  effected,  the  futures  com¬ 
mission  merchant  carrying  the  account, 
if  applicable,  and  whether  the  interest 
was  purchased  or  was  sold.  This  record 
may  be  In  the  form  of  either  (A)  A  daily 
journal  or  other  dally  record  of  original 
entry  or  (B)  The  confirmations  or  sim¬ 
ilar  statements  received  by  the  commod¬ 
ity  pool  operator  or  individual  principal 
thereof  from  each  futures  commission 
merchant  carrying  the  account  for 
which  the  purchase  or  sale  was  effected. 
If  the  cfxnmodity  pool  operator  elects  to 
maintain  the  records  required  by  this 
paragraph  in  the  latter  form,  the  appro¬ 
priate  confirmations  and  statements 
must  be  received  at  Its  principal  busi¬ 
ness  office  within  fifteen  (15)  calendar 
days  of  the  date  of  each  purchase  or 
sale. 

(ii)  Each  monthly  statement  required 
to  be  furnished  to  the  commodity  pool 
operator  or  any  Individual  principal 
thereof  by  a  futures  commission  mer¬ 
chant  pursuant  to  §  1.33. 

(b)  Retention  of  certain  documents. 
Each  commodity  pool  operator  shall  re¬ 
tain  a  copy  of  each  statement  of  account, 
report,  letter,  circular,  memorandum, 
publication,  writing,  advertisement  or 
other  literature  or  advice  distributed  or 
caused  to  be  distributed  by  such  com¬ 
modity  pool  operator  to  any  pool  partici¬ 
pant  or  prospective  pool  participant  or 
received  by  such  commodity  pool  opera¬ 
tor  from  a^  commodity  trading  advisor 
with  participant  for  inspection  and  copy- 
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ing  during  normal  business  hours  at 
the  principal  business  office  oi  the  com¬ 
modity  pool  (Hierator  tanmediatdy  upon 
his  request.  Copies  (rf  any  portion  these 
records  requested  by  any  po<d  partici¬ 
pant  must  be  furnished  hnmedlatdy  to 
such  pool  participant,  subject  to  the  pay¬ 
ment  of  reasonable  reproduction  and 
distribution  costs.  ' 

§  4.3  Stalemenis  to  bo  furnished  to  pool 
participants. 

(a)  Monthly  statement.  Each  com¬ 
modity  pool  (^rator  must  furnish  to 
eadh  participant  In  a  pool  It  (grates, 
within  twenty  (20)  days  of  the  last  day 
of  each  calendar  mcmth  (or  of  any  regu¬ 
lar  monthly  date  selected)  a  written 
statement  ot  accoiint  as  of  the  close  of 
business  cm  the  last  day  of  the  calendar 
month  (or  of  the  regular  monthly  date 
selected) .  "nils  written  statement  of  ac¬ 
count  must  contain  the  following  infor¬ 
mation: 

(1)  (1)  The  net  asset  value  per  partici¬ 
pation  unit  outstanding  and  the  number 
of  units  used  In  the  computation,  and 
(11)  the  total  value  of  all  participation 
units  held  by  the  pool  participant; 

(2)  Any  change  of  commodity  trading 
advisors  with  ^ich  the  pool  maintains 
an  advisory  services  contract,  any  ma¬ 
terial  change  In  the  trading  policies  of 
the  pool,  and  any  financial  or  other  busi¬ 
ness  transaction  (other  than  payments 

management  or  advisory  fees  or  brok¬ 
erage  commissions),  direct  or  Indirect, 
between  the  pool  and  the  commodity  pool 
operator  or  any  Individual  principal 
thereof  which  occurred  during  the 
mont^  period; 

(3)  (1)  The  positions  in  commodity 
interest  held,  itemized  by  respective  de¬ 
livery  month,  <wr  expiration  date  smd  by 
commodity  and  type  of  commodity  In¬ 
terest,  In  the  accounts  of  the  pool  at  the 
beginning  and  at  the  end  of  the  calendar 
month  (or  corresponding  monthly  pe¬ 
riod)  ,  and  (11)  the  number  of  commod¬ 
ity  Interests  purchased  and  the  number 
of  c(»nmodlty  Interests  sold.  Itemized  by 
respective  delivery  month,  or  expiration 
date  and  by  commodity  and  type  of  com¬ 
modity  Interest,  for  the  accounts  of  tlie 
pool  during  the  calendar  month  (or  cor¬ 
responding  monthly  period) ; 

(4)  (1)  The  position  in  commodity  in¬ 
terests  held.  Itemized  by  respective  de¬ 
livery  month,  or  expiraUon  date  and  by 
commodity  and  tsrpe  of  commodity  inter¬ 
est,  In  each  account  of  the  ccmimodlty 
pool  operator  and  the  individual  princi¬ 
pals  thereof  at  the  beginning  and  at  the 
end  of  the  calendar  month  (or  corre¬ 
sponding  monthly  period) .  and  (11)  the 
number  (rf  commodity  Interests  pur¬ 
chased  and  the  number  (tf  commodity  in¬ 
terests  sold.  Itemized  by  respective  deliv¬ 
ery  mcmth,  or  expiration  date  and  by 
commodity  and  ty^  of  c(Mnmodlty  Inter¬ 
est,  for  each  accoimt  of  the  commodity 
pock  operates  and  the  Individual  princi¬ 
pals  thereof  during  the  calendar  mcmth 
(or  corresponding  memthly  period) ;  and 

(5)  A  statement  that  memthty  finan¬ 
cial  statments  and  all  supporting  rec- 
(»'d8.  Including  records  regarding  each 
commodity  Interest  purchased  or  sold  for 


any  account  of  the  pcxd  or  for  any  ac¬ 
count  ot  the  commodity  pool  operates  or 
any  Individual  principal  thereof  are  kept 
at  the  principal  business  office  of  the 
commcxli^  pool  operatex'  and  must  be 
made  available  to,  or,  upcm  the  payment 
of  reascmable  reproducUcm  and  distribu¬ 
tion  costs,  furnished  to,  pool  participants 
immediately  upon  request. 

(b)  Annual  statement.  Each  commod¬ 
ity  pcx>l  operator  must  furnish  an  annual 
statement  to  each  participant  in  each 
cemunodity  pool  it  cxxrstes,  within  sixty 
(60)  days  of  the  la^  day  of  the  pcml’s 
fiscal  year.  The  commodity  pool  cura¬ 
tor  must  also  furnish  the  annual  state¬ 
ment  to  the  Commission  at  its  principal 
office  in  Washington,  D.C.,  within  sixty 
(60)  days  of  the  last  day  of  the  period 
to  which  It  relates.  The  annual  statement 
must  contain  at  least  the  following: 

(DA  Statement  of  Financial  Con¬ 
dition  as  of  the  close  of  the  pool’s  fiscal 
year; 

(2)  Statements  of  Income  (Loss), 
CThanges  in  Financial  Position,  and 
Changes  in  Ownership  Equity,  for  the 
period  between  the  date  of  the  most  re¬ 
cent  Statement  of  Financial  Condition 
furnished  to  the  Cc«nmission  pursuant  to 
this  paragraph  (or  the  beginning  of  the 
month  immediately  following  the  later 
date  of  (i)  [the  effective  date  of  this 
section]  or  (ii)  the  date  of  the  formation 
of  the  pool)  and  the  close  of  the  pool’s 
fiscal  year,  together  with  Statements  of 
Income  (Loss)  and  (Changes  In  Financial 
Position  for  the  corresponding  period  (rf 
the  previous  fiscal  year;  and 

(3)  AiH>roprlate  footnote  disclosures 
and  such  further  material  information 
as  may  be  necessary  to  make  the  required 
statements  not  misleading. 

(c)  Certification  of  statements.  (1) 
Hie  annual  statement  required  by  para¬ 
graph  (b)  of  this  sectl(m  must  be  certi¬ 
fied  by  an  Independent  puUlc  accountant 
in  accordance  with  9  1.16,  except  the 
following  requirements  of  that  section 
shall  not  iqx>ly: 

(1)  The  audit  objectives  of  1 1.16(d) 
concerning  the  reviews  of  the  practices 
and  procedures  f(^owed  by  the  pool  tn 
making  (A)  periodic  computations  of 
the  minimum  ciq>ital  requirements  pur¬ 
suant  to  9  1.17  and  (B)  periodic  com¬ 
putation  of  the  segregation  requirements 
of  section  4d(2)  of  the  Act  and  the  reg- . 
ulations  thereunder; 

(11)  All  other  references  In  9  1.16  to 
the  segregation  requirements  of  section 
4d(2)  of  the  Act  and  the  regulations 
thereunder;  and 

(ill)  Section  1.16  (f)  (1)  (vU)  (C) . 

(2)  The  requirements  of  this  para- 
graq^  (c)  shall  not  apply  to  any  po(4 
which,  at  all  times  during  the  pool’s  fiscal 
year,  has  no  more  than  fifteen  partic¬ 
ipants  (other  than  the  commodity  po^- 
operators  or  Individual  minclpals  there- 
ot)  and  no  m<xe  than  $150,000  In  assets. 

(d)  Generally  .accepted  accounting 
principles.  Ihe  financial  statemoxts  and 
computations  required  by  this  part  must 
be  ixes^ted  and/or  be  computed  in  ac¬ 
cordance  with  generally  accepted  ac¬ 
counting  princliAes  consistently  applied. 


(e)  Content  of  statement  of  income 
(loss) .  The  Statements  of  Income  (Loss) 
reqxiired  by  this  part  must  be  itemized 
at  least  with  respect  to  brokerage  com¬ 
missions,  management  and  adtisory  fees. 
Incentive  fees,  and  realized  net  gain  or 
loss  from  each  type  of  commodity  in¬ 
terest  purchased  or  sold,  and  must  show 
unrealized  net  gain  or  loss  cm  open  posi¬ 
tions  in  commodity  interests  held  as  of 
the  last  day  of  the  period  for  which  the 
statement  is  made. 

(f)  Election  of  fiscal  year.  A  com¬ 
modity  pool  operator  may  establi^  a 
fiscal  year  other  than  the  calendar  year 
for  any  pool  it  operates,  but  In  no  event 
may  the  first  fis^  year  end  more  than 
one  year  from  the  date  of  the  formation 
of  the  cmnmodlty  pool  or  more  than  one 
year  after  [the  effective  date  of  this 
rule],  whichever  Is  later.  Ihe  commodity 
po(X  operator  must  give  wrlttra  notifica¬ 
tion  to  the  Chmmlsskm  and  all  pool  parti¬ 
cipants  of  the  election  of  a  fiscal  year 
other  than  the  calendar  year,  within  90 
days  after  the  date  of  the  formation  of 
the  commodity  pocH  or  within  90  days 
after  [the  ^ective  date  of  this  reguls^ 
tlon],  whichever  is  later.  A  commodity 
pool  operator  which  does  not  so  notify 
the  CTommlsslon  and  all  pocA  participants 
will  be  deemed  to  have  elected  the  cal¬ 
endar  year  as  Its  fiscal  year.  A  coenmod- 
ity  pool  operator  must  conUnue  to  use 
the  tiected  fiscal  year  for  a  commodity 
poefi  unless  a  change  In  such  election  Is 
aiqxroved  by  the  Commlssicm  and  writ- 
t^  notice  of  such  change  is  given  to  all 
po(d  partlcipcmts. 

(g)  Certification  of  correctness.  E^h 
monthly  statement  of  account  and  w- 
nual  statement  required  by  this  section 
must  contain  a  sign^  oath  or  affirmation 
that,  to  the  best  of  the  knowledge  and 
beli^  at  the  individual  making  such  oath 
or  affirmation,  the  information  contained 
In  the  statement  Is  true  and  ccxrect.  If 
the  commodity  pool  operator  Is  a  sole 
proprietorship,  the  oath  or  affirmation 
must  be  mate  by  the  ixoprletor;  if  a 
I>artnershlp,  by  a  gener^  partner;  and. 
If  a  corporatUm.  by  the  chief  executive 
officer  and  chief  financial  officer. 

§  4.6  Simulated  or  hypothetical  ac¬ 
counts  or  transactions. 

No  (XHnmodlty  pool  operator  may  pub¬ 
lish.  distribute  or  broadcast  any  report, 
letter,  circular,  memorandum,  publica¬ 
tion,  writing,  advertisement  or  other 
literature  or  advice  (Including  any  tele¬ 
vision  or  radio  annoimcement,  seminar 
presentatlmi  or  telephonic,  telegraphic  or 
face-to-face  communication)  that  re¬ 
fers,  directly  or  Indirectly,  to  the  per¬ 
formance  of  any  simulated  or  hypotheti¬ 
cal  commodity  interest  accoimt, 
transaction  in  a  cennmodity  Interest  or 
series  ot  transactions  in  commodity 
interests. 

§  4.5  Exemptions. 

Hie  Commission  may  by  order,  upon 
Its  own  motlmi  or  upon  written  applica¬ 
tion.  exempt  a  commodity  pool  operator 
from  any  provision  of  this  part  If  it 
finds.  In  its  discretion,  that  tte  exemp¬ 
tion  Is  not  contrary  to  the  public  Interest 
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and  the  purposes  of  the  provision  from 
which  the  exemption  is  sought.  The  Com¬ 
mission  may  attach  such  conditlmis  to 
the  exempt!  an  as  it  deems  appropriate. 

Interested  persons  may  participate  in 
this  proposed  rule-making  proceeding  by 
submitting  comments  in  written  form  to 
the  Commodity  Futures  Trading  Com¬ 
mission,  2033  K  Street  NW.,  Washington, 
D.C.  20581,  Attn:  Secreta^t.  All  com¬ 
ments  received  on  or  before  May  16. 
1977,  will  be  considered  by  the  Commis¬ 
sion  before  it  takes  final  action  on  the 
proposed  rules.  Conunents  are  also  re¬ 
quested  as  to  whether  an  oral  hearing 
would  be  of  value;  if  the  Commission 
concludes  that  such  a  hemlng  would 
be  appropriate,  the  time  and  place  of 
the  hearing  will  be  set  at  a  later  date 
by  public  notice.  Copies  of  all  emnments 
received  regarding  the  proposal  axid  the 
form  of  the  rule-making  proceeding  will 
be  available  for  inspection  at  the  Com¬ 
mission’s  offices  in  Washington,  D.C. 

Issued  in  Washington.  D.C.,  on  Feb¬ 
ruary  9,  1977,  by  the  Cmnmlsslon. 

WlLLIAK  T.  Baglet, 
Chairman,  Commodity  Futures 

Trading  Commission. 

[PR  Doc.77-4600  Filed  2-14-77;8:46  am] 
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